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Address By Hon. Clyde B. Aitchison Before The 
Miami Chamber of Commerce and The Greater 
Miami Traffic Association* 


I understand I was expected to speak on ‘‘Post War Transport 
Problems.’’ There will be plenty of them, but why bring them up now, 
and spoil an otherwise perfect spring day? Besides, I am, in a sense, 
temporarily off-duty as an Interstate Commerce Commissioner, and am 
assigned as authorized by law to the completion of a certain mission for 
the Office of Inter-American Affairs which is not yet concluded. 

You have probably been wondering what an Interstate Commerce 
Commissioner could have been doing in Brazil, a land so far away that 
the linquistie experts do not agree on the proper translation of the 
designation of my office from English into Portuguese, and so distant 
that the great majority of the people—lucky folks—have never heard 
of the Interstate Commerce Commission. It was part of my assign- 
ment to correct that deficiency. But it seemed odd to be referred to as 
a Comissario da Comissao do Comércial Interestédual does Estados 
Unidos, and to be referred to publicly and to answer to the name 
“Senhor Clydeé.’’ 

The addresses I made in Brazil were translated into Portuguese, 
and now are being published—they are too elementary for reproduction 
in English, I fear—and we finally decided not to try to translate ‘‘In- 
terstate Commerce Commission’’ or ‘‘Commissioner,’’ but to take the _ 
words over bodily, just as ‘‘sandwich’’ and ‘‘beefsteak’’ and ‘‘football’’ 
and ‘‘whisky’’ have been incorporated into Portuguese as spoken in 
Brazil. 

I was greatly surprised when asked to go to Brazil. The invitation 
eame through the Office of Inter-American Affairs from the Association 
of Commerce—as I shall translate the term—of Sao Paulo, that great, 
speedily growing industrial center of modern Brazil, seconded by the 
Association of Commerce of Rio de Janeiro, the metropolis and capital 
of the nation. I have never quite understood how I happened to be 
chosen, unless it was on the theory that I could be better spared from 
our busy capital than anybody else. Anyway, I found myself studying 
enough elementary Portuguese to be able to ask my way around, and 
to count up to twenty, and to say how-do-you-do?, and please, and thank 
you. My I. Q. in Portuguese is at about the same as that of the normal 
infant of 11 or 12 months. I prepared a series of five addresses which 





*This address was delivered by Commissioner Aitchison at Miami, Fla., on 
May I, 1945, upon returning from a trip to Brazil, which he visited at the invita- 
tion of the Association of Commerce of Sao Paulo and a like association of Rio 
pod pang He made five addresses in each city which were translated into Portuguese 
and were given wide publicity. Carefully selected films illustrating the American 
transport agencies were shown during his trip. He was cordially received by com- 
mercial associations and by officials of the Brazilian government, and was made 
an honorary member of the Association of Commerce of Sao Paulo. 
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undertook to give a general picture of the means of transport in America, 
the problems which had arisen, and how we had tried to meet them. 
I had done much reading on the Brazilian economic situation, and 
pointed my discussions, or ‘‘conferences’’ as they term them, so my list- 
eners could ask themselves whether the situation portrayed existed or 
could arise in Brazil, and if so, whether the American system would 
afford a helpful suggestion as to how it should be met in Brazil. Dis- 
tinctly I was not sent south to study the Brazilian transport system, nor 
did I make any recommendations with respect to it, except in the sense 
that I portrayed our system, and if the listeners thought the shoe fitted, 
they could try it on if they chose. 

The trip from and to Miami had to be by air, something more than 
10,000 miles. I had the assistance of Dr. Julian S. Duncan, of the Com- 
mission’s staff, who had lived in Brazil, and whose knowledge of the 
language and customs of the people kept me out of much trouble. 

I think you will be more interested in some very surface observa- 
tions than in a discussion of Post War Problems, which would lead us 
into an attempt to reconcile the Austrian school of economies with the 
American economic theories of Henry C. Carey. 

We flew the usual route by Cuba, Haiti, the Dominican Republic, 
and the Antilles down to Belem, just south of the equator, and on the 
south bank of the Amazon. It was my first crossing of the equator so I 
was initiated—not by Neptune, but by Eolus, god of the winds. I as- 
sume it was the weather conditions which then happened to exist on 
the equator that tossed our plane around as if it had been a feather in 
a gale. Anyway, we knew that we were over the equator, even if we 
could not see it. And while on this subject, I may mention the aston- 
ishment with which I discovered that the further south I went, the 
more the man in the moon was rotated to the left, until at Rio the full 
moon appeared to be almost upside down, and Orion’s kite was flying 
tail up. Returning now to our itinerary: we had a bit of a view of the 
old city of Belem overnight, and then flew almost directly south to Rio, 
over the jungle, crossing the great river Sao Francisco at the point which 
marked the head of navigation, as on our return journey we were to 
cross it at its mouth, across the rich state of Minas Geraes—‘‘ general 
mines’’—and dropped down into the incredibly beautiful harbor of Rio, 
and landed on the airfield built out of the bay, in the heart of the great 
city of two million people. 

A few days later we flew to Sao Paulo. From that amazing city as 
a base we made a number of excursions—to Santos, with its great docks; 
to Cubatao, where there is a great hydro-electric power development, and 
inland to the railway shops at Jundiai and Campinas. Our return to the 
United States was by a different air route to Belem, along the coast, and 
turning the ‘‘bulge’’ at Natal. A night at Fortaleza gave a general view 
of an interesting and important old city. From Belem the course was 
the reverse of that going down. Altogether, we were afoot on the soil of 
eight Brazilian States, and saw six others from the air—fourteen out 
of the total of twenty—superficially, of course. The area surrounded 
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embraced the far greatest part of the total population and included all 
but the western states and those of the southern tip of the country. And 
we were in Brazil just five weeks. 

I have no intention of competing with the ‘‘three-weeks sociolog- 
ists,’’ as some of our people are rather ironically called, and shall not 
attempt an analysis of the social or economic conditions of Brazil. Nor 
shall I trouble you with statistics, or make this informal talk a guide- 
book substitute. And, of course, we carefully kept away from all things 
political in nature. j 

The ‘‘conferences’’ were held with the commercial bodies which 
were our hosts, with societies of engineers, and with the faculties and 
student bodies of social science and engineering schools—five in Sao 
Paulo, and five in Rio de Janeiro. In addition, we showed some fine, 
earefully selected motion picture films of good types of American trans- 
port agencies in action—railroad, highway carriers, and river and canal 
barge lines. These were received with much interest and enthusiasm. 
They evoked a very strong request that the films be left in Brazil for 
a sufficient time to permit many showings to be made. So the films were 
left behind us, and will carry on the mission for months and to many 
audiences in all parts of the country. They will both instruct and in- 
spire. The editor of a railway magazine published in Rio expressed the 
wish that it were possible to have many copies of the film ‘‘Safety on the 
Railroads,’’ which shows the unsafe and the safe way to do many com- 
mon acts around tracks and trains, so that the lesson of the film could 
be brought to every railroad man in Brazil. Another film, which is not 
at all of an entertaining character, showed the methods developed by 
experts of our former Bureau of Roads for the stabilizing of the surface 
of a common rural dirt road. In the present stage of Brazilian economy 
the improvement of such roads will have far-reaching results for good. 
By other films we endeavored to show how standardization of facilities 
and equipment, operating and safety standards, have contributed to 
the adequacy of the American transportation plant in normal times, as 
well as in the present war. 

You will wish to know something of the Brazilian transport system. 
It would take a volume to tell about it, and some one to write the book 
who had much more time and facilities for study than I had. The 
Brazilian coast is indented with many harbors, some world-famous. 
Communication between the north and south parts of Brazil must be 
by coastwise vessel or by air. The great Amazon and its tributaries make 
up an incredible fluvial system—thousands of miles of inland waterways, 
some navigable from the ocean almost to the Andes: Nothing like it ex- 
ists anywhere else, except in equatorial Africa. There are other great 
rivers, such as the Sao Francisco and Parana, which are unfortunately 
blocked at points by great falls, but are capable of far greater develop- 

ment. Some Brazilian economists expressed much interest in a matter on 
which I could give no information : whether the new types of light draft 
vessels developed for war use would be useful on the narrow and wind- 
ing upper reaches of the Brazilian river systems, and thus afford trans- 
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portation to much wider largely undeveloped areas now practically in- 
accessible. I think the motion pictures showing the operations of our 
river barge lines were somewhat of a revelation. 

The Brazilian highway system embraces a relatively small propor- 
tion of good roads, and a much larger mileage of highways which are but 
slightly improved or must be called primitive. Development of the 
highway system has been slowed down by the war. On the highways we 
see every form of road carrier known, from the pack animal, two- or 
four-footed, to the latest type of internal-combustion bus or truck. 
Brazil wants more good vehicles right now; but so do we, and neither 
of us can be supplied at the moment. Eventually, when war needs per- 
mit, we will both have them. 

Brazil has a number of active air carriers, progressive and daring, 
who are performing most useful service. They connect important areas 
which otherwise would be wholly separated from each other, or could 
be brought in contact only by long river or ocean voyages. 

The rail system includes about 25,000 miles of track. Unfortunate- 
ly it is not all of one gage. The far largest part is one-meter gage—39 
and a fraction inches—which is a little wider than the narrow gage 
system which was formerly common in some parts of the United States, 
36 inches. This is the ‘‘standard’’ gage for Brazil. On the other hand, 
there are some thousands of kilometers of ‘“‘broad gage’’ lines, 1.60 
meters or 5 feet 3 inches in width, contrasted with 4 feet 814 inches, the 
standard gage prevailing here and in many other countries. Present 
differences in gages and in equipment standards make impossible inter- 
change of freight without transfer of lading, now a commonplace with 
us. I saw Italian, French, German, British, American, and Brazilian 
rolling stock. The amount of electrically operated line, while still small 
in the aggregate, is increasing, and the proportion must continue to 
increase for reasons hereafter made apparent. 

Much of the line is both owned and operated by the federal gov- 
ernment, and some is owned or operated by individual states. Some 
government-owned line has been turned over to private interests or par- 
ticular states for operation. Other lines are privately owned and op- 
erated, under franchises providing certain regulatory conditions, or 
regulated by general laws. Of the lines in government operation, some 
were formerly privately owned, but were taken over for military reasons 
or to bring about a betterment of service. 

The basic difficulties of Brazil’s transport system, it seems to me 
—and I speak diffidently—grow out of the lack of an adequate domestic 
supply of fuel, and because the rugged terrain makes very severe grades 
from the ocean to the interior and in the mountains. Brazil has a most 
limited supply of coal and that not of high grade, and no appreciable 
amount of petroleum. It has had to import most of the fuel for its rail- 
ways and motor vehicles. Until lately it had scarcely begun to exploit 
its large deposits of high-grade iron ore, for lack of transport and lack 
of good coking coal. Steel can be produced in adequate quantity for 
local needs only by overcoming these handicaps. All kinds of expedients 
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are resorted to in the effort to meet the lack of suitable fuel, but these 
are relatively expensive and inadequate. The ‘‘gasogenia’’ attachment 
for automobiles, which uses wood charcoal, is an example. Every gaso- 
genia owner, they say, has an axe in his garage, ready for use on the 
contraption the moment an adequate supply of gasoline is available. 
Wood has been the principal source of fuel, but the source of supply 
for the great centers of population is receding farther and farther despite 
progressive reforestation measures. Brazil has enormous resources in 
its developed and undeveloped water power sites, but hydro-electric 
development cannot wholly take the place of petroleum or coal, as we our- 
selves know. 

I have left to the last the most interesting and important part of 
my experience—meeting the Brazilians in many walks of life, and 
learning something of their temperament and characteristics, and of the 
way they regard us. Naturally I was the most closely thrown in contact 
with Brazilians of the class of persons who become members of asso- 
ciations of commerce and of the faculties of the technical and social 
science schools, but I met and talked with many in other walks of life, 
from cabinet ministers to the waiters in the hotels, and I also talked with 
many Americans who had lived in the country for years. 

I am struck with the essential similarity of the peoples of the two 
republics, Brazil and the United States. This is not remarkable, for 
both nations have been melting pots wherein the peoples of many coun- 
tries of Europe and Africa have been more or less completely fused. The 
board of directors of one of the Commercial Associations I met would 
feel quite at home in meeting the corresponding board of a Chamber of 
Commerce in any great American city, and vice versa. 

The people in all walks are to a surprisingly unanimous extent good- 
natured, although emotional, and warm-hearted. I do not recall a single 
instance of intentional rudeness shown me during my mission. A 
stranger need feel no hesitation in halting any passer-by on the street 
to ask for information or aid: he will receive a courteous and helpful re- 
sponse, cheerfully given. The Brazilians, I think, generally like Amer- 
ieans and things American. It is our golden opportunity that we shall 
see that in our dealings with them we evoke a correspondingly deep 
feeling of respect. They are, as we are, sensitive and have a proper 
respect for their own dignity. No more than we do they care to have 
someone else boast in their presence of his greatness or superiority. The 
‘‘puffing’’ which accompanies our domestic competitive advertising as 
we struggle for business, one against the other in our own land, which 
we discount accordingly and therefore disregard, often becomes of- 
fensive boasting when translated into Portuguese or Spanish and taken 
beyond the three-mile limit. It is important we remember this, and the 
script writers for our movies and our radio commentators might do well 
to bear this admonition in mind at all times. 

No one can go as I did from airport to airport in Brazil and not be 
impressed by the great use made by our armed forces of Brazilian ter- 
ritory. So long has it been a tradition here and there that the interests 
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of the two countries are intertwined, that I do not need to stress this fact. 
It will be well for both countries to strengthen the ties of respect and 
trust between us by weaving cables of innumerable strands of individ- 
ual acts of good will and helpfulness, of understanding and sympathy. 

Nowhere was the death of our late President more sincerely mourned 
than in Brazil. He was spoken of by all classes as the ‘‘Number One 
Brazilian,’’ trusted and admired, and held in deep affection by people 
in every stage of life. Within a few hours of his death three thousand 
telegrams of sympathy poured into our Embassy at Rio, from all parts 
of Brazil. Ten days after his death the Brazilian newspapers were 
still carrying columns of dispatches under the caption of his name. The 
day following his funeral even the text of the prayers and scripture 
readings were printed in full. 

Let us so carry on as a nation that we may inherit the respect and 
affection which was so distinctly shown him as a man and symbol of this 
country in our great sister American republic. 


























Abraham Lincoln—An Illinois Central Lawyer 
By Eumer A. SmitTH* 


Lincoln’s career as a lawyer is a subject that has held and will 
eternally hold, the interest of lawyers. It seems appropriate, therefore, 
that on this day, the day after Lincoln’s 136th birthday, something 
should be said to the Western Conference of Railway Counsel on some 
aspect of Lincoln’s life as a lawyer. 

The title of my address today is not Lincoln as a student of law, 
or as a trial lawyer in the nisi prius courts, or as an advocate in the 
Supreme Court, or as a constitutional lawyer, as interesting and im- 
portant as are these segments of Lincoln’s life. It is a title which comes 
closer home to railroad lawyers—LINCOLN: AN ILLINOIS CEN- 
TRAL LAWYER. 

For Lincoln was an Illinois Central lawyer in every sense of the 
term. Lincoln’s letters show that he wanted the Illinois Central as 
a client. During a period of almost a decade, he tried many cases for 
the Illinois Central in the lower courts of Illinois. He argued with 
great distinction and success some very important cases for the Illinois 
Central in the Supreme Court of Illinois. The last cases that he argued 
in that Court, in the very year of his election to the Presidency, were 
on behalf of the Illinois Central. The largest fee that he ever received 
from any client was from the Illinois Central. I think that it is an ae- 
curate statement that Lincoln did more work for the Illinois Central 
than for any other client. We have in our records a photograph of an 
Illinois Central pass issued to Lincoln for the year 1858. He is thus 
described on the face of this pass: ‘‘Hon. A. Lincoln, Attorney for 
Company.’’ That he used the pass is shown by the fact that it is 
punched ten times.” 

And he did not forget his old client when he became President. In 
1863, through his intervention, the Illinois Central received some long 





* Mr. Smith is Senior General Attorney of the Illinois Central Railroad Com- 
pany and a former President of the Association of Interstate Commerce Commis- 
sion Practitioners. 

1Some of the books and articles which deal with Lincoln’s career as a lawyer 
are: Whitney, Life on the Circuit with Lincoln; Richards, Lincoln, Lawyer-States- 
man; Hill, Lincoln the Lawyer; Woldman, Lawyer Lincoln; Townsend, Lincoln the 
Litigant; Zane, Lincoln, the Constitutional Lawyer, Abraham Lincoln Association 
Papers, 1932, p. 27; Angle, Lincoln: Circuit Lawyer, Lincoln Centennial Association 
Papers, 1928, p. 19; Thomas, Lincoln and the Courts, Abraham Lincoln Association 
Papers, 1933; Beveridge. Abraham Lincoln, Vol. |, pp. 494-607; Pratt, The Personal 
Finances of Abraham Lincoln, pp. 25-27; Weik, The Real Lincoln—A Portrait, pp. 
127-205; Brown, Abraham Lincoln and the Illinois Central Railroad, 1857-1860, 
Journal of the Illinois Historical Society, Vol. XXXVI, pp. 121-163. 

2 Henry C. Whitney said that he once took a midnight train at Champaign and 
found Lincoln on board. Lincoln explained to him that he was going to Chicago, 
that he had passes on the Illinois Central and the Great Western, that he could 
get to Chicago by the circuitous route free, while he had no pass by the direct route. 
Sandburg, The Prairie Years, Vol. 2, p. 36. 
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uverdue payments for the transportation of government property and 
troops over its lines.* The Illinois Central then had controversies with 
the government arising out of the land-grant statutes just as all rail- 
roads have today. The government was just as arbitrary then in re- 
spect to these matters as it is today. 

The Illinois Central Railroad Company was incorporated by an Act 
of Illinois approved February 10, 1851. What had the years up to 
1851 done for Lincoln? He was then forty-two years of age. He had 
served as a captain and a private in the Black Hawk War. He had 
practiced law for fourteen years. He had ridden the Eighth Circuit, 
which was composed at one time of as many as fourteen counties in 
central Illinois, year in and year out. He had tried innumerable cases 
in the nisi prius courts. He had argued one hundred and three cases 
in the Illinois Supreme Court. He had served four terms—eight years 
—in the Illinois State Legislature and one term as a Representative in 
the Congress of the United States. He had been the acknowledged 
leader of the Whig Party in Illinois. If he was not in 1851 the lead- 
ing lawyer in central Illinois, he was certainly one of the leading law- 
yers. 

It would seem only natural that a newly-chartered railroad corpor- 
ation such as the Illinois Central, undertaking to construct a railroad 
having a greater mileage than any existing railroad, with its lines ex- 
tending through the counties in which Lincoln had practiced for so 
many years, would eventually seek and indeed need the services of a 
lawyer like Lincoln. The construction and operation of the Illinois 
Central inevitably gave rise to litigation presenting new and novel 
problems of all kinds, problems in the solution of which a lawyer like 
Lincoln would want to participate. 

We do not know the exact date when Lincoln was first retained 
by the Illinois Central. Mr. John G. Drennan, whom some of you 
will remember as District Attorney for the Illinois Central, once said* 
that Lincoln appeared before the committee of the Illinois Legislature at 
the time it reported favorably on the charter creating the Illinois Cen- 
tral.5 Apparently this statement was based upon an affidavit made by 
Judge Anthony Thornton of Shelby County, Illinois. Judge Thornton 


3 Starr, Lincoln and the Railroads, pp. 70-72. 
4A. Lincoln, Once Illinois Central Attorney, \llinois Central Magazine, February, 





1922. 

5 Beveridge, in his unfinished Life of Lincoln (Vol. I, p. 585) says: “It would 
appear that almost immediately after the construction of the Illinois Central began, 
James F. Joy (Counsel of the Illinois Central) retained Lincoln as the Company’s 
attorney at Springfield.” But the references which Beveridge gives do not support 
this conclusion. Beveridge quotes a letter written by Lincoln from Springfield to 
Charles Hoyt (who, according to Beveridge, was an attorney for the Illinois Central 
at Chicago), on January 11, 1851, a month before the charter was actually granted 
by the State of Illinois, in which Lincoln said: “On Friday morning last, Mr. 
Joy filed his papers and entered his motion for a mandamus and urged me to take 
up the motion as soon as possible.” 

It is clear, however, that the case Lincoln referred to was not an IlIlinois Central 
case, but was a mandamus case brought by the Chicago, Burlington & Quincy 
Railroad Company against Judge Wilson to require him to appoint commissioners 
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was a member of the Legislature which granted the charter. He said he 
had a ‘‘distinet recollection that Mr. Lincoln and several members 
of the Legislature were engaged by the Illinois Central.’’ 

It is to be remembered that in those days there were no general 
incorporation acts, but that the plankroad companies, canal companies, 
coal-mining companies, and railroad companies were incorporated by 
special acts of the Legislature. An important part of the work of a 
lawyer consisted, therefore, of appearing before the Legislature on be- 
half of persons seeking the passage of an act creating a corporation. 

The most important problem before the Illinois Legislature at its 
1851 session® was the disposition of lands for a railroad which Illinois 
had just received from the Federal government under the Act of Sep- 
tember 20, 1850. This Act granted lands to Illinois, Mississippi and 
Alabama for the construction of railroads to extend from the western 
end of the Illinois and Michigan Canal to Mobile, Alabama, via Cairo, 
with a branch to Dubuque, via Galena, and another branch to Chicago. 

Several influential groups of capitalists sought to secure this land 
grant. Many of the men in these groups were men of prominence, in- 
fluence, and wealth. They foresaw the prosperity that would follow 
the construction of a railroad through the grand prairies of Illinois. 

In view of the influence of the groups that were before the Legis- 
lature in 1851, each presenting its own views with respect to the dis- 
position to be made by Illinois of the lands granted by the Federal 
government, and the importance to the public of the problem (for 
upon it depended the question whether Illinois was to have a railroad), 
it seems only reasonable to suppose that Lincoln must have been retained 
by some one of these groups. 

One of these groups represented eastern capitalists who had done 
a good deal of work in promoting the Michigan Central Railroad.’ 
These men in their Memorial to the Legislature of January 15, 1851, 
submitting a plan for the construction and completion of the Illinois 
Central Railroad, offered to pay to the State annually an unnamed per- 
cent of the gross earnings of the railroad company.’ The offer of this 
eastern group was embodied in the Act incorporating the Illinois Cen- 
tral Railroad,® and hence all the troubles of the Illinois Central respect- 
ing the payment of taxes under its charter. Apparently the only piece 
of luck that the Illinois Central had was the fact that the total tax, in 





to fix the compensation for appropriating certain property for the use of the rail- 
road company, in the construction of depots, engine houses, and shops in Kane 
County, Illinois, (C. B. & Q. R. R. Co. v. Wilson, 17 Ill. 123). The Supreme 
Court’s report shows that James F. Joy appeared for the Chicago, Burlington & 
Quincy, and Lincoln and Goodrich contra. Mr. Joy was a distinguished lawyer 
and business executive of the Fifties. According to the records of the Illinois 
Central, he was not appointed Solicitor for the Illinois Central until September 4, 
1852 (Minutes of Meetings of Executive Committee, September 4, 1852). Charles 
Hoyt was not an attorney for the Illinois Central. 

6 Gates, Illinois Central Railroad and Its Colonization Work, pp. 44-61. 

7 Gates, Illinois Central Railroad and Its Colonization Work, p. 49. See also 
Brownson, History of the Illinois Central to 1870, pp. 31-39. 
8 Ackerman, Illinois Central Railroad—Historical Sketch, p. 77. 
® Act of February 10, 1851, Session Laws of. Illinois, 1851, p. 72. 
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the event there was a State tax, was made 7 per cent, and not 10 per cent 


as was first proposed.!° tha 

That Lincoln followed the proceedings of the Legislature with in- ret 
terest during the session of 1350-1851 is shown by the fact that at the sea 
end of the session he wrote to William Martin: ‘‘The legislature having ful 
got out of the way, I at last find time to attend to the business you left tw 


with me. * * *’’1! 





The statement by Judge Thornton that Lincoln was engaged by ha 
the Illinois Central at the 1851 session of the Legislature is disputed thi 
by others.127 W. K. Ackerman, President of the Illinois Central from da 
1877 to 1883, a man who it might be presumed knew the facts, thus kn 
dealt with this point in his Historical Sketch of the Illinois Central :" co 

we 
‘At the time application was made to the Legislature of Illi- va 
nois for the Illinois Central Railroad charter, there were certain 

Western capitalists who desired to secure it, as they did not wish eu 

the project to go to Eastern capitalists. Abraham Lincoln was in 

employed on their behalf but he was unsuccessful. When in 1863, of 

Rantoul’s son—the present mayor of Salem, Mass.—was introduced a 

to President Lincoln at the White House, the latter referred to this M 

fact and acknowledged he did all he could to stop it, but added el 

with a laugh and slapping his lank thighs, ‘Your father beat me, al 
he beat me!’ ”’ 
v 

Rantoul was one of the men who signed the Memorial to the Illinois C 
Legislature, heretofore referred to, and was one of the incorporators is 
of the Illinois Central. This statement by Mr. Ackerman would seem 0 
to settle the question whether Lincoln was retained by the Eastern cap- " 
italists to urge upon the Legislature the passage of the Act incorpor- i 


ating the Illinois Central.Railroad Company. 

James F. Joy, Counsel of the Illinois Central, wrote some letters in 
the early part of 1854 to W. P. Burrall, its President, regarding the em- 
ployment of a person in Springfield to represent the Illinois Central 
before the Legislature. No name was mentioned, but it has been sug- 
gested’* that the man referred to was Lincoln. Joy said: 


‘‘There is one man, however, whom it is for the interest of the 
Company to have with us in every way and who hitherto I have 
always had with me and whom for no consideration should I want 
against me in the Legislature. I would recommend that he be 
interested permanently for the Company, as it is apparent that 
you will need more or less legislation frequently. A retainer or 
a salary of $1,000 a year will command him, and he is a valuable 


ally and a dangerous opponent in any matter before the Legisla- 
ture.’’ 





etme i- -—- teat’ 


10 Ackerman, Illinois Central Railroad—Historical Sketch, p. 78. 
11 Thomas, Lincoln, 1847-1853, pp. lvii-lviii. 

12 Pratt, 7 be Personal Finances of Abraham Lincoln, pp. 48-50. 

18 Ackerman, /llinois Central Railroad—Historical Sketch, p. 29. 


14 Thomas, Lincoln, 1847-1853, pp. Iviii-lvix; Pratt, The Personal Finances of 
Abraham Lincoin, pp. 48-50. 
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We do not know whether Joy had Lincoln in mind. We know 
that what he said would apply to Lincoln. We do not know who was 
retained. All we can now do is to speculate, and hope that further re- 
searches into the life of Lincoln during this period will throw some 
further light upon his relationship with the Illinois Central in the first 
two or three years of its existence. 

Lincoln himself said, in a letter dated February 12, 1857, that he 
had been in the ‘‘regular retainer’’ of the Illinois Central for two or 
three years..5 Whatever uncertainty may exist respecting the exact 
date when Lincoln was first retained by the Illinois Central, we do 
know that during the year 1853, Lincoln had established a close and 
continuing relationship as an attorney for the Illinois Central, for he 
was asked during that year to serve the Illinois Central in a great 
variety of matters, large and small. 

In April, 1853, Lincoln and Gridley appeared in the McLean Cir- 
cuit Court at Bloomington, Illinois, on behalf of the Illinois Central 
in a right-of-way case. In May, 1853, Lincoln appeared in a right- 
of-way case in Champaign County for the Illinois Central and received 
a fee of $25 for his services.17 And it was on October 7, 1853, that 
Mason Brayman, Solicitor of the Illinois Central, sent to Lincoln a 
check for $250 as a general retainer in the McLean County tax case, later 
argued by Lincoln in the Supreme Court of Illinois. 

A great deal has been written about the more important cases 
which Lincoln argued for the Illinois Central in the Illinois Supreme 
Court, to which I shall later refer. What I want to emphasize today 
is that Lincoln not only argued cases on behalf of the Illinois Central 
of the greatest importance before the Supreme Court, but that he ap- 
peared on behalf of the Illinois Central in a great many relatively un- 
important cases in the lower courts of Illinois. Lincoln believed that 
it was his duty to his client to take the small cases as well as the large 
ones. 

We do not know the exact number of cases in which Lincoln ap- 
peared as attorney for the Illinois Central in the nisi prius courts of 
Illinois, either. alone or with some associate. We do know that the 
number was large. A list prepared a few years ago from records avail- 
able at that time shows that Lincoln appeared in some 19 cases in the 
lower Illinois courts for the Illinois Central. It appears from another 
list that he was counsel for the Illinois Central in 20 other cases. 

We know from other sources, including his letters, that Lincoln 
either alone or with some associate appeared for the Illinois Central 
in a large number of cases. 

Jesse W. Weik, who collaborated with Herndon in the writing of 
Herndon’s Life of Lincoln, and who after Herndon’s death continued 





15 Angle, Lincoln Defended Railroad, \\linois Central Magazine, February, 1921, 


16 Thomas, Lincoln, 1847-1853, p. 329. e 
_ 17 Pratt, The Personal Finances of Abrabam Lincoln, p. 49; Beveridge, Abraham 
Lincoln, Vol. 1, devotes several pages to Lincoln’s early relationship with the Illinois 
Central, pp. 584-598. 
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his search for facts bearing upon Lincoln’s life, wrote to Mr. Drennan 
on December 6, 1908, in part as follows: 


‘*Since your letter arrived, I have gone over my collection of 
Lincolnia—that is a portion of it—to learn which side of the 
numerous railroad cases in which Mr. Lincoln appeared he repre- 
sented. You are correct in your assumption that he was very 
friendly to the Illinois Central.’’ 


Mr. Weik then referred to some cases in which Lincoln sued the Illinois 
Central, and said: 


‘‘There are doubtless other similar cases, but thus far it ap- 
pears that whenever a controversy arose, Mr. Lincoln, in most cases 
would be found on the side of the Illinois Central Railroad.’’!* 


On September 23, 1854, Lincoln wrote Mr. Brayman, Solicitor of 
the Illinois Central, that he had drawn on the Illinois Central for $100, 
and said: 


‘The reason I have taken this liberty is, that since last Fall, by 
your request, I have declined all new business against the road, and 
out of which I suppose I should have realized several hundred dol- 
lars; I have attended both at DeWitt and here (Bloomington, Me- 
Lean County) to a great variety of little business for the Company, 
most of which however remains unfinished, and have received noth- 
ing. I wish now to be charged with this sum, to be taken into 
account on settlement.’’ 


I call especial attention to Lincoln’s language, ‘‘a great variety of 
little business for the Company.’’ That he did handle ‘‘a great variety 
of little business for the Company”’ is shown by his letter of September 
14, 1855, to James F. Joy, Counsel of the Company. He here advised 
Joy that he had drawn on him for $150, that these were all services for 
the Illinois Central since September, 1854, within the Counties of De- 
Witt and McLean. Lincoln then went on to say: 





‘* Within that time, and in the two counties, I have assisted, for 
the road, in at least fifteen cases (I believe one or two more), and I 
have concluded to let them off at $10 a case.’’ 


Henry C. Whitney had begun the practice of law in Urbana in 
1854 at the age of 23. He was associated with Lincoln in many cases 
and came to know him well. Whitney wrote a book entitled Life on 
the Circuit With Lincoln, many chapters of which throw a good deal 
of light upon Lincoln’s work as a lawyer. What Whitney says about 
Lincoln’s interest in young lawyers, a fact frequently referred to by 
other men who knew Lincoln,’® bears repeating : 


18 See also Beveridge, Abraham Lincoln, Vol. |, p. 593. 
19 Beveridge, Abraham Lincoln, Vol. 1, p. 527. 
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‘*T well recollect how kindly and cordially he aided and advised 
me about my business at court, it being my first appearance at 
the Bar. I did not feel the slightest delicacy in approaching him 
for assistance; it seemed as if he wooed me to close intimacy and 
familiarity at once; and this from no selfish motive at all—nothing 
but pure disinterested philanthropy and goodness of heart toward 
a young lawyer just commencing his career.’’ (p. 54) 


Whitney said (p. 240) that he was attorney for the Illinois Central 


from Iroquois County to Effiingham, and had a right to employ counsel 
to aid as he chose; that in the Circuit of David Davis, for many years 
Judge of the Fourteenth Circuit, and later appointed to the Supreme 
Court of the United States by Lincoln, Whitney employed Lincoln when 
Whitney needed aid. Whitney then said: 


*‘T never found any difficulty in Lincoln’s appearing for a 
‘great soulless corporation’ (as was always urged against us) and 
making the best of the case—for they were always in tort, and were 
for alleged carelessness of our employees, therefore always doubtful. 
In such cases he always stood manfully by me, and I always, of 
course, tried to win. He was not, therefore, a milksop, nor did he 
peer unnecessarily into a case in order to find some reason to act 
out of the usual line; but he had the same animus ordinarily as 
any lawyer, as a rule.’’ (p. 240.) 


And of particular interest to us is Whitney’s account of Lincoln’s 


reply to a lawyer who had referred to a ‘‘soulless corporation.’’ (p. 237.) 


‘‘Through his accurate perceptions, he would discern what was 
genuine and what was sophistical; many a time have I seen him 
tear the mask off from a fallacy and shame both the fallacy and 
its author. In a railway case we were trying, the opposing lawyer 
tried to score a point by stating that the plaintiff was a flesh and 
blood man, with a soul like the jurymen had, while our client was 
a soulless corporation. Lincoln replied thus: 


‘Counsel avers that his client has a soul. This is possible, 
of course; but from the way he has testified under oath in this 
ease, to gain, or hope to gain, a few paltry dollars he would 
sell, nay, has already sold, his little soul very low. But our 
client is but a conventional name for thousands of widows and 
orphans whose husbands’ and parents’ hard earnings are rep- 
resented by this defendant and who possess souls which they 
would not swear away as the plaintiff has done for ten million 
times as much as is at stake here.’ ’’ 


As this was a railroad case, and one in which Lincoln and Whitney 


appeared for the railroad, it is to be presumed that the railroad was 
the Illinois Central. 


Lincoln was associated in DeWitt County in the handling of Illi- 


nois Central cases, with a young man by the name of Clifton H. Moore 
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of Clinton. 

nois.”° 
Beveridge, in writing about the relationship between these younger 

men and the lawyers like Lincoln, the circuit riders, says :?! 


Moore became one of the leading lawyers in central IIli- 





‘“When the county-seat towns were large enough, local attor- 
neys, nearly always very young men, came there to live, and they 
employed older riders of the circuit to conduct the litigation they 
secured. These country lawyers prepared the cases, and their 
experienced circuit-riding partners tried them. From these county- 
seat attorneys, Lincoln received most of his employments, as well 
in the Supreme Courts as on the circuit.’’ 





The studies made by the Abraham Lincoln Association of Lincoln’s 
day-by-day activities show that it was the usual thing for Lincoln to be 
associated with a local lawyer at points other than Springfield. Lincoln 
had made himself into a lawyer’s lawyer.” It will be remembered that 
Lincoln always had an associate in the practice of law in Springfield. 
He was a partner first of John T. Stuart. This partnership lasted from 
1837 to 1841. Stephen T. Logan was Lincoln’s second partner, this 
partnership lasting until about 1843. Lincoln and Herndon then formed 
a partnership which continued until Lincoln’s death. 

The now historic Eighth Cireuit, over which Lincoln travelled, in- 
eluded fourteen counties in Central Illinois, almost one-fifth of the 
State’s area. Court sessions were held in the various counties twice a 
year. After the court adjourned in one county, the judge rode to the 
next county seat. Lincoln was the only lawyer who rode the entire 
circuit, visiting practically all the courts, which lasted about three 
months in the spring and three in the fall.?* 

Weik put it well when he said :** 


‘‘In this crude and nomadic life Lincoln spent almost half of 
each year. Without the conveniences of modern lawyers, stenog- 
rapher, typewriter, without books even, he moved from court to 
court, his papers in his hat or coatpockets, his business in his head. 
The consideration and trial of each case began and ended with 
itself, and each successive county brought new business and new 
clients.’’ 





It was because of Lincoln’s life as a circuit rider that he partici- 
pated in the handling of Illinois Central cases in Champaign, McLean, 
and DeWitt Counties. And it was because of the reputation which 
Lincoln had made for himself as a lawyer in these years of circuit rid- 
ing that he was retained by the Illinois Central in cases of great im- 
portance. 





20 Whitney, Life on the Circuit with ee; iP. 4. 

21 Beveridge, Abrabam Lincoln, Vol. I, 

22 Hill, Lincoln, the Lawyer, p. 199. 

28 Weik, The Real Lincoln—A Portrait, pp. 188, 189. 
24 Weik, The Real Lincoln—A Portrait, p. 191. 
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We do not know what the issues were in each and every one of the 
eases which Lincoln handled for the Illinois Central in the lower courts 
of Illinois. Most of them were in the very nature of things ‘‘little 
business,’’ of no complexity or importance. Woldman, in his book on 
Lawyer Lincoln, thus describes Lincoln’s cases: (p. 27) 


‘*Lincoln’s cases were generally of this character—petty and 
uninteresting. There were actions arising out of neighborhood 
quarrels, differences about a yoke of oxen, disputes about a cook- 
ing-stove, litigation involving damage to growing crops by tres- 
passing cattle, injuries inflicted upon the cattle by vicious watch- 
dogs, replevin suits to recover possession of cattle, horses and 
sheep running at large, a goodly number of libel and slander suits 
intended to vindicate the honesty and integrity of aggrieved parties, 
eases for debt, a few divorces, and the like.’’ 


Whitney makes this observation on Lincoln’s life on the cireuit.*® 


‘*Tt is strange to contemplate that in these comparatively recent, 
but primitive days, Mr. Lincoln’s whole attention should have 
been engrossed in petty controversies or acrimonious disputes be- 
tween neighbors about trifles; that he should have puzzled his 
great mind in attempting to decipher who was the owner of a 
litter of pigs, or which party was to blame for the loss of a flock 


of sheep, by foot rot; or whether some irascible spirit was justified 
in avowing that his enemy had committed perjury; yet I have 
known him to give as earnest attention to such matters, as, later, 
he gave to affairs of State.’’ 


We may well wonder along with Whitney. Thomas has this to 
say about the development of Lincoln as he rode the circuit from 1847 
to 1853 :76 


‘*Not only did Lincoln develop mentally, but as he travelled the 
circuit he kept in constant contact with the common people, gauged 
the currents of public opinion, got the people’s viewpoint on the 
political, economic and social problems of the day, and unconsciously 
prepared himself to be their spokesman. Honest, friendly, a skill- 
ful spinner of yarns, he made a host of friends.’’ 


The work of Lincoln as a trial lawyer on the Eighth Circuit un- 
doubtedly contributed to the power of Lincoln’s mind, so well described 
by Whitney :?7 


‘*He possessed, in a higher degree than that of any other states- 
man known to fame, the power and faculty of clear and compre- 
hensive statement; in this respect he was so clear and lucid, that 


25 Whitney, Life on the Circuit with Lincoln, p. 62. 

26 Thomas, Lincoln, 1847-1853, p. Ix. 

27 Whitney, Life on the Circuit with Lincoln, pp. 125-126; see also Hill, Lincoln 
the Lawyer, p. 202. 
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it was easy to follow his arguments; his language was composed of 
plain Anglo-Saxon words and almost always absolutely without 
adornment; his arguments, though logical and profound, were con- 
veyed to the mind by such easy approaches, that the ordinary un- 
derstanding could readily grasp and comprehend them.’’ 


One wonders whether the leisure that Lincoln had while travelling 
the circuit did not have something to do with the growth of his mind. 
There was little case law; the issues in most of the cases were simple 
and no great amount of time was required to prepare these cases for 
trial.2® Lincoln had time to reflect, in short, to think. Herndon in one 
of his letters?® said in speaking of Lincoln: 


**He never took the advice of any man or set of men, generally 
speaking. He never asked the opinion or advice of any man. He 
was self-reliant, self-poised, self-helping, and self-assertive, but 
not dogmatic by any means. He clung like gravity to his own opin- 
ions. He was the most continuous and severest thinker in America.’’ 


The work which Lincoln did for the Illinois Central or which the 
Illinois Central wanted him to do was not confined to the trial of cases. 
On March 6, 1856, he rendered an opinion on the question, as he put it, 
whether there can be any valid pre-emption on sections of land, alternate 
to the sections granted to the Illinois Central Railroad.*® This opinion 
is a closely-written three-page opinion. The questions were compli- 
eated, but the opinion was short and concise and reveals abundant evi- 
dence of careful research and a thorough familiarity with the legal ques- 
tion involved.* Lincoln cited no cases but gave many references to the 
United States Statutes at Large. The question considered by Lincoln 
in this opinion was later before the Supreme Court in Walker v. Her- 
rick, 18 Ill. 570. Lincoln did not appear as counsel in this proceeding, 
but the opinion of the Court followed Lincoln’s reasoning. 

James F'. Joy, Counsel of the Illinois Central, telegraphed Lincoln 
on October 14, 1853, asking Lincoln to come to Chicago and serve as 
an arbitrator in a crossing case between the Illinois Central and the 
northern Indiana railroads. The last six words of the telegram read: 
‘* Answer and say yes if possible.’"*? These words bear eloquent testi- 
mony to the reputation which Lincoln had made for himself. 

Let us now consider the cases argued by Lincoln for the Illinois 
Central in the Illinois Supreme Court. There were eleven such cases. 
They ranged from cases involving freight claims and mechanics’ liens, 
in which a few hundred dollars only were at stake, to tax cases which 
involved the construction to be placed for all time upon the Illinois 





28 Thomas, Lincoln, 1847-1853, p. lv; Richards, Lincoln, Lawyer-Statesman, pp. 
17-19; Thomas, Lincoln and the Bie 1854-1861, Lincoln Association Papers, 
1933, p. 55; Woldman, Lawyer Lincoln, mee 26, 88. 

29 Hertz, The Ridden Lined, p. 

30 Angle, New Letters and Papers 2 Lincoln, p. 157. 

81 Richards, Lincoln, a p. 228. 

82 Hill, Lincoln the Lawyer, p. 2 
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Central’s charter, and upon the result of which cases depended the IIli- 
nois Central’s financial future and, indeed, its very solvency. 

In Illinois Central Railroad Co. v. Brock,®* the Supreme Court 
affirmed a judgment against the Illinois Central for $600 alleged dam- 
ages sustained by Brock as a result of the delay to a shipment of live- 
stock. The Court, in a thirteen-line opinion, rather curtly said that the 
question was whether the evidence justified the verdict, that as it was 
a mere question of fact the Court did not regard it as important to at- 
tempt an analysis of the evidence before a jury. It has been suggested** 
that the Illinois Central carried this case to the Supreme Court to delay 
the payment of the judgment. The panic of 1857 had struck the country, 
and the Illinois Central found itself in financial difficulties. It hardly 
seems, however, that the payment of $600 would have affected the for- 
tunes of the Railroad Company one way or another. I am inclined to 
the belief that Lincoln and his associate, Whitney, did not have as good 
a case as they thought they had. 

But Lincoln had better luck in another freight claim case decided 
by the Supreme Court at the same term (Illinois Central Railroad Co. 
v. Morrison)*® The Supreme Court here reversed a judgment of the 
Cireuit Court of Coles County for $1,200 against the Railroad Com- 
pany for damages to a shipment of stock. The release signed by Mor- 
rison at the time he shipped the stock stated that the charge for trans- 
portation was $33 per car instead of the first-class rate as fixed by the 
tariff, and that in consideration of this reduction of the charge Morri- 
son released the Railroad Company from claims for damage except as 
such claims might arise from the gross negligence on the part of the 
Railroad Company. The Court, in reversing the judgment of the lower 
court, said (p. 141): 


‘“We think the rule a good one, as established in England and 
in this country, that railroad companies have a right to restrict their 
liability as common carriers, by such contracts as may be agreed 
upon specially, they still remaining liable for gross negligence or 
willful misfeasance, against which good morals and public policy 
forbid that they should be permitted to stipulate.’’ 


Lincoln liked to deal with principles. Whitney once said®* that 
Lineoln had no regard for trivial things or for mere forms, that the 
pleadings in a lawsuit he either ignored or cut as short as he could; that 
he discarded all useless technicalities and got down to the merits of the 
case at once. 

Herndon quotes this statement by Lincoln :*7 





83 December Term, 1857, 19 Ill. 166. 

34 Beveridge, Abraham Lincoln, Vol. |, pp. 594-596. 

3519 I]l. 136. 

36 Life on the Circuit with Lincoln, pp. 126, 233. 

37 Herndon, Facts Illustrative of Mr. Lincoln’s Patriotism and Statesmansbip, 
The Abraham Lincoln Quarterly, December, 1944, pp. 178, 179. 








784 I. C. C. PRACTITIONERS’ JOURNAL 





‘‘T want no disputes and fusses with men about simple unim. 
portant facts. I must conciliate. I want to argue the principles of 
law at the foundation of our differences.’’ 


Unfortunately, we do not have Lincoln’s brief or a transcript of the 
argument in the Morrison case, but he undoubtedly argued the principle 
upon which the Court turned its decision. 

The last cases argued by Lincoln for the Illinois Central in the 
Supreme Court of Illinois, in the very year of Lincoln’s election to the 
Presidency*® were six cases involving the law of mechanics’ liens.2® The 
opinion of the Court does not give the names of the counsel who appeared 
in these cases, and the name of the Illinois Central does not appear 
among the names of the parties. But Angle, in his day-by-day history 
of Lincoln during the year 1860,* says that in all of these six suits the 
Illinois Central was one of the defendants and that Lincoln argued 
them for the Illinois Central. The Court, in a six-line opinion, merely 
said that the petition for mechanics’ liens did not show that by the 
contracts the work was to be completed within two years from the time 
the contracts were made, and that it had been repeatedly decided by 
the Supreme Court that this objection was fatal, and that the decrees 
of the lower court must be reversed. 

We come now to the three tax cases which Lincoln argued on behalf 
of the Illinois Central in the Supreme Court. These cases involved 
the fundamental question whether, under the Illinois Central’s charter, 
it was required to pay taxes in addition to those provided for in the 
charter. These cases were considered in a scholarly and exhaustive paper 
by Charles LeRoy Brown before this Conference a few years ago.*! I 
shall, therefore, but briefly discuss these cases, calling attention, how- 
ever, to some matters which I think may interest you. 

The Act incorporating the Illinois Central requires it to pay to the 
State of Illinois a tax, to be applied to the payment of the State debt, 
of five per cent on the gross receipts from the so-called charter lines.” 
These lines include the railroad from Cairo through Freeport to East 
Dubuque, and the branch from Centralia to Chicago. The Act further 
requires the Illinois Central to pay a State tax, in case a State tax is 
levied, with a proviso, however, that should the five per cent tax and 
the State tax not amount to seven percent of the gross receipts, then 
the Illinois Central shall pay into the State Treasury the difference, so 
as to make the whole amount paid equal to at least seven percent of the 
gross receipts. The Act provides that the Illinois Central is exempted 
from all taxation of every kind except that provided for in the Act. 

The Illinois Central, construing the charter as it read, took the 
position that it was exempt from the payment of county taxes. If this 


38 January 14, 1860. 

39 Radcliff v. Pierce, Reese, Crosby, Watson, Usher & Jobns, 23 Ill. 473. 

40 Angle, Lincoln, 1854-1861, January 14, 1860. 
41 Charles LeRoy Brown, Abraham Lincoln and the Illinois Central Railroad, 

1857-1860, Journal of the State Historical Society, June, 1943, Vol. xxxvi, pp. 121-163. 
42 Act of February 10, 1851, Session Laws of Illinois, 1851, p. 72. 
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position were sustained, the counties through which the Illinois Cen- 
tral operated would be unable to collect any taxes on the property of 
the Illinois Central within these counties. 

In August 1853, the County Assessor of McLean County assessed 
a tax on the property of the Illinois Central within that county. The 
Illinois Central brought suit to enjoin the collection of this tax. The 
Cireuit Court entered a decree dismissing this suit. The Illinois Cen- 
tral appealed to the Supreme Court. 

The case was argued in the Supreme Court on February 28, 1854, 
by Lincoln and Joy for the Illinois Central. It was later reargued, 
Lincoln and Joy again making the argument for the Illinois Central. 
The question of law presented was whether provisions respecting tax- 
ation in the Illinois Central charter contravened the constitutional 
provisions as to uniformity. The Court held* that it was within the 
constitutional power of the Legislature to commute by payment of a 
gross sum the property of a corporation from the payment of any 
portion of the taxes authorized to be levied for county purposes. The 
decree of the Cireuit Court was reversed. The Court turned its decis- 
ion upon the point that Lincoln argued.** 

There are several aspects of the case that give it color and interest. 
Lincoln wanted to try this case for the Illinois Central. On September 
12, 1853, he wrote to the Clerk of Champaign County that McLean 
County had assessed the property of the Illinois Central, that an effort 
was about to be made to get the question of the right to so tax the Rail- 
road Company before the Court and ultimately before the Supreme 
Court, and that the Illinois Central was offering to engage him. Con- 
tinuing, he said: 


‘“ As this will be the same question I have had under considera- 
tion for you, I am somewhat trammelled by what has passed be- 
tween you and me, feeling that you have the first right to my serv- 
ices, if you choose to secure me a fee something near such as I can 
get from the other side. 

‘The question in its magnitude to the Co. on the other hand 
and the counties in which the Co. has land on the other is the 
largest law question that can now be got up in the State, and 
therefore in Justice to myself, I can not afford, if I can help it, 
to miss a fee altogether. 

“‘If you choose to release me, say so by return mail, and there 
is an end. If you wish to retain me, you had better get authority 
from your Court, come directly over in the stage and make com- 
mon cause with this county (McLean County).’’* 





43 Jllinois Central Railroad Co. v. County of McLean, 17 Ill. 291. 

44 See the memorandum prepared by Lincoln entitled, Proof, which he had be- 
fore him at the trial of the case brought to recover fees for services rendered in this 
suit. (Abraham Lincoln as Attorney for Illinois Central Railroad, published by 
Illinois Central Railroad Company.) 

45 Beveridge, Abraham Lincoln, Vol. |, p. 586. 
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ee. 


On October 3, 1853, Lincoln wrote Mason Brayman, Counsel for 
the Illinois Central, that McLean County had not made any engagement 
with him in relation to its suit on the subject of taxation, and that he 
was now free to make an engagement with the Illinois Central, and that 
‘Tf you think of it, you may count me in.’’ Brayman counted him in, 
for in Brayman’s letter of October 7, 1853, he retained Lincoln and 
sent him a draft for $250. 

Another interesting aspect of this suit is the controversy that arose 
over the payment of Lincoln’s fee. There are many different versions 
respecting this controversy. I am going to quote what Lincoln’s partner, 
Herndon, said about this controversy in a lecture that he gave at Spring- 
field on September 26, 1865, entitled, Analysis of Character of Abraham 
TIAncoln, and only recently published in full :*¢ 


**He never sued a client but once to my knowledge; and that 
was the Central Rail Road. He sued as much then for the insult 
as he did for his fee. The facts of the case are these—Mr. Lincoln 
had twice or three times argued a case before the Supreme Court 
of Illinois, involving millions of dollars in time—a constitutional 
question of taxation, arising under the Constitution and the Gen- 
eral Laws of the land on the one hand and on the other hand a 
public act incorporating the Rail Road Company in which certain 
franchises-rights-authorities & powers were given and granted by 
solemn contract by the Legislature of Illinois to the company. Mr. 
Lincoln charged five thousand dollars for his trouble, and as his 
fees. He presented his bill to an agent—whiskered-ringed-mus- 
tachioed-curly headed-finely dressed pompous, silly little clerk. This 
thing in boots made this remark to Mr. Lineoln—‘ Why, sir, Daniel 
Webster would not have charged that much.’ Mr. Lincoln looked at 
the animal in clothes a short moment and was about to lift him 
over the counter for the insulting manner—not matter of the re- 
mark, but concluded to say nothing & do nothing then. He sued the 
Company and recovered the fee, I think to the last cent.’’ 


The Illinois Central’s version of the story is somewhat different. 
The general counsel of the Illinois Central advised Lincoln that, while 
he recognized the value of his services, the payment of so large a fee 
to a western country lawyer without protest would embarrass the gen- 
eral counsel with the Company’s Board of Directors in New York, who 
could not understand as well as would a lawyer the importance of the 
case and the value of Mr. Lincoln’s services. It was intimated to Mr. 
Lincoln that, if he would bring suit for his bill and judgment was ren- 
dered in his favor, the judgment would be paid without appeal. There- 
upon, Lincoln brought suit against the Illinois Central in the Circuit 
Court of McLean County in the spring of 1857.47 





46 Abraham Lincoln Quarterly, December 1941, pp. 428-429. There were three 
lectures in this series, and they have only recently been reprinted. See The Abraham 
Lincoln Quarterly, September 1941, December 1941, and December. 1944. 

47 Beveridge, Abraham Lincoln, Vol. I pp. 590-593; Abraham Lincoln as At- 
torney for the Illinois Central Railroad. 





MAY, 1945 787 








When the case was reached for trial on June 18, 1857, no one ap- 
peared for the defendant, and judgment was taken by default for $5,000. 
That afternoon John M. Douglas, Solicitor of the Illinois Central, ar- 
rived from Chicago, too late to attend the trial. He told Mr. Lincoln that 
the default placed him in an embarrassing position, that Lincoln ought 
to have the fee, and asked him to permit the default to be set aside and 
the case retried. Mr. Lincoln consented, and the case was again tried 
on June 23, 1857. Lincoln said that Mr. Douglas had consented that a 
statement which he had written out and which had been signed by some 
of the prominent lawyers in the State might be read into evidence with 
the same effect as if depositions of these gentlemen had been taken. 
This certificate, signed by six well-known lawyers, stated that $5,000 was 
a reasonable fee for the services Lincoln had rendered. Without Mr. 
Douglas’ consent, it could not have been received in evidence. 

The jury promptly returned a verdict for the full amount asked 
for, less the sum of $200 already paid him (the exact amount of the 
retainer was $250). 

We have in the files of the law department statements by well- 
known lawyers at Bloomington, written many years ago, regarding this 
suit. These men were all present at the trial. It is clear from reading 
their letters that the suit was an amicable one, and caused no bitterness 
or ill-feeling between the Illinois Central and Lincoln.** 

Lincoln’s capacity for clear and terse statement is displayed in 
the memorandum he prepared, entitled Proof, which he used at the 
trial of this case. We find in this memorandum the following state- 
ment :* 


‘‘Are, or are not the amount of labor, the doubtfulness and 
difficulty of the question, the degree of success in the result; and 
the amount of pecuniary interest involved, not merely in the par- 
ticular case, but covered by the principle decided, and thereby 
secured, to the client, all proper elements, by the custom of the 
profession to consider in determining what is a reasonable fee in a 
given case ?’’ 


This appears to be as good a statement as could be made of the ele- 
ments that should be considered in the fixing of fees. 

The Illinois Central Railroad Company delayed the payment of the 
judgment, apparently because of financial troubles arising out of the 
Panic of 1857. On August 1, 1857, a Writ of Execution was issued by 
the Sheriff; and on August 12, 1857, $4,800, the exact amount of the 
judgment, was paid to Lincoln. He paid half of this sum to his partner, 
Herndon, and loaned the other half, $2,400, to Norman B. Judd. 





48 Statements of Ezra M. Prince, oy 5, 1906; James S. oe April 5, 1906; 
Adlai E. Stevenson, April 6, 1906; Charles L. Capen, April 6, 1906. 

49 Angle, New Letters and New Papers of Lincoln, p. ~«* 

50 Pratt, The Personal Finances of Abraham Lincoln, 
51 Weik, The Real Lincoln—A Portrait, p. 155; see also ie Life of Lincoln, 


p. 284. 
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Weik*' quotes this statement by Herndon respecting the payment 
of the judgment: 


‘‘The judgment was finally paid, and Lincoln gave me my half. 
He brought the money down from Bloomington one evening, and 
sent me word to come to the office. It was after dark, and when he 
had pushed my share of the proceeds across the table to me, he 
covered it for an instant with his hand, smiling, and said, ‘Billy, 
it seems to me it will be bad taste on your part to keep on saying 
the severe things I have heard from you about railroads and other 
corporations. The truth is, instead of criticizing them, you and I 
ought to thank God for letting this one fall into our hands.’ ’’ 


That this litigation over Lincoln’s fee did not dissolve the relation- 
ship of client and attorney which had existed between the Illinois Central 
and Lincoln, is shown by the fact that within a short period of time 
Lincoln was again called upon to handle for the Illinois Central two 
very important cases involving the amount of taxes to be paid by the 
Illinois Central to the State.” 

The Auditor of Public Accounts of the State, in his Report to the 
Legislature of December 1, 1858,5* said that the taxes upon the assessed 
value of the Illinois Central’s property when added to the five per cent 
tax exceeded seven per cent of the gross earnings for 1857, and that 
the Illinois Central insisted that under its charter its liability for taxes 
could not exceed seven per cent of its gross earnings, while on the part 
of the State it was insisted that its liability could not be less than seven 
per cent of its gross earnings but might be more, depending upon the 
assessed valuation of the property.°* The Auditor made assessments 





52 That the suit which Lincoln brought to recover his fee in the McLean County 
case did not affect his relations with the Illinois Central Railroad Co., is also shown 
by the letter (Pratt, The Personal Finances of Abraham Lincoln, p. 53) which 
Ebenezer Lane, resident Director of the Illinois Central in Chicago, wrote on May 
14, 1857 to Mr. W. H. Osborn, President of the Illinois Central. The last paragraph 
of this letter reads as follows: 


“Meanwhile we settled with Lincoln and fortunately took him out of the 
field, or rather engaged him in our interests This is the more fortunate, as he 
proves to be not only the most prominent of his political party, but the ac- 
knowledged special adviser of the Bissel administration.” 


Pratt says that it is natural to ask why Lincoln continued his suit against the IIli- 
nois Central for his fees if the Illinois Central had settled with Lincoln. He gives 
his explanation: that the Illinois Central officials in the West had to convince the 
Company’s Board of Directors in New York City that the fees had to be paid, 
and paid at a time when the Company was very short of funds. 

53 Session Laws of Illinois, 1859, pp. XIX-X XIII. 

54 The Auditor, Jesse K. DuBois, was Lincoln’s close friend. In the Autumn of 
1857 a dispute arose between the Company and the Auditor as to the amount of 
taxes due Illinois under the Illinois Central’s charter. The Illinois Central offered 
to pay what it believed to be due—$86,449.02. The Auditor, however, contended 
that an additional sum of $94,000 was due to the State on the basis of the Auditor’s 
assessment for the State taxes. On December 21, 1857 Lincoln wrote DuBois the 
following letter: 

“Dear DuBois: 


“J. M. Douglas, of the I.C.R.R.C., is here and will carry this letter. He 
says they have a large sum (near $90,000) which they will pay into the treasury 
now, if they have an assurance that they shall not be sued before January 1859 
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which would have resulted in the payment of a State tax exceeding two 
per cent of the gross receipts, which would have brought the total pay- 
ment of taxes under the charter to a sum greater than seven per cent of 
the gross receipts. The Illinois Central having paid seven per cent of 
its gross receipts for the year 1859, declined to pay any more, and ap- 
pealed to the Supreme Court, under the Act of February 21, 1859,°° 
from the assessment made by the Auditor. 

Before the case was tried in the Supreme Court, the Auditor, Jesse 
K. DuBois, and other State officers, including Stephen T. Logan, the 
principal attorney for the Auditor, together with Abraham Lincoln, 
made a trip over the Illinois Central Railroad in a private car for the 
purpose of familiarizing the State officers with the property of the 
Railroad Company. This trip took nine days (from July 14 to July 
23, 1859). DuBois, Logan, and Lincoln took their respective families 
along on this trip.®® 

The case was tried for the Illinois Central by Lincoln before the 
Supreme Court at Mt. Vernon on November 18 and 19, 1859. Lincoln 
ealled ten witnesses who testified regarding the value of the Illinois 
Central’s property. The case was immediately argued and the Court 
entered its order on November 21, 1859, finding that the value of the 
railroad was $4,942,000, the exact amount set up in the Illinois Cen- 
tral’s return for that year. The Court handed down no written opin- 
ion.5? The State tax applied to this value amounted to slightly less than 
two per cent of the gross receipts. This two per cent had been paid 
by the Illinois Central to the State, and under the order of the Court 
there was no additional amount for the Company to pay on the 1859 
State tax. 

There was then pending, however, in the Springfield Grand Division 
of the Supreme Court an action of debt for the 1857 State taxes. This 
case was argued in the Illinois Supreme Court on January 12, 1860, John 
Douglas and Lincoln appearing for the Illinois Central. The Court said 





—otherwise not. I really wish you would consent to this. Douglas says they 
can not pay more, and | believe him. 

do not write this as a lawyer seeking an advantage for a client; but only 
as a friend, only urging you to do what | think | would do if I were in your 
situation. I mean this as private and confidential only, but | feel a good deal 
of anxiety about it. 

Yours as ever, 
A. LINcoLN.” 

The Auditor apparently followed Lincoln’s advice. It is to be borne in mind that 
at this time the country was in the throes of the Panic of 1857. The Illinois Cen- 
tral on October 9, 1857 had been forced to suspend payment. (Beveridge, Abraham 
Lincoln, Vol. |, pp. 596, 597; Brown, Lincoln and the Illinois Central, 1857-1860, 
a of the Illinois State Historical Society, June, 1943, Vol. XXXVI, pp. 139- 


55 Session Laws of Illinois, 1859, pp. 206-207. 

56 Angle, Lincoln, 1854-1861, pp. 289-290; Starr, Lincoln and the Railroads, pp. 
67-68; Brown, Abraham Lincoln and the Illinois Central Railroad, 1857-1860, Jour- 
nal of the Illinois State Historical Society, June, 1943, Vol. XXXVI, p. 152. 

57 The order of the Court is set out in the Opinion by the Court in State of Illi- 
nois Vv. Illinois Central Railroad Co., 27 Ill. 56 
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that it considered it would be unnecessary to make any decision upon 
the question whether under the charter the Railroad Company could be 
compelled to pay any taxes exceeding in amount two percent of the 
gross receipts; that the case turned upon the question whether the 
property of the Railroad Company had been estimated too high and, if 
too high, how much it should be reduced to conform to the real taxable 
value. On this point it was agreed that the evidence heard by the Court 
at Mt. Vernon should be considered the evidence then before the Court. 
The Court at the November, 1861, term®*® found that the value of 
the Railroad Company’s property in 1857 was the same as that it had 
earlier found for 1859—$4,942,000. Here again the Railroad Company 
had no State tax to pay in addition to the amounts it had theretofore 
paid to the State. It was contended by counsel for the State that the 
prospective value of the Illinois Central Railroad should be taken into 
consideration, and not its income. The Court, in the concluding para- 
graph of its opinion (pp. 69-70), made this interesting observation : 


‘‘This road is doing its best, and it is proved it has no net in- 
come—no profit on its cost, and is not a good investment at a value 
greater than that fixed by its owners, and proved on this trial. In 
process of time it may produce a greater income, when its value 
for taxation will be fixed proportionately higher. Under the law 
it must be valued and assessed every year, and whenever it shall 
produce twice as great an income as it does at present, it will be 
valued, of course, twice as high.’’ 


The determination of the issues in these three tax cases was of the 
greatest importance to the Illinois Central. The work that Lincoln 
did in these cases shows his sagacity, his generalship, and his ability 
as a lawyer. As Angle put it a few years ago.®® 


‘<The Illinois Central may well be proud of Abraham Lincoln— 
not because he afterwards became President of the United States 
but because as an attorney he served his client superlatively well.’’ 


In closing these remarks on Lincoln as an Illinois Central lawyer, 
I cannot refrain from quoting what Herndon said respecting Lincoln’s 
ability as a trial lawyer and as an advocate in an Appellate Court. I 
think Herndon’s opinion will interest you. In appraising Herndon’s es- 
timate of his partner, we must bear in mind that Herndon was more 
closely associated with Lincoln than any other man. I should add, how- 
ever, that Herndon’s opinion of Lincoln as a trial lawyer has not been 
accepted by all students of Lincoln’s career as a lawyer. Herndon 
said in one of his lectures entitled, Analysis of the Character of Abra- 
ham LaAncoln :*1 





58 State of Illinois v. Illinois Central Railroad Co., 27 lll. 64. 
59 Lincoln Defended Railroad, \\linois Central Magazine, February, 1929, p. 40. 
60 Beveridge, Abraham Lincoln, p. 573; Angle, Abraham Lincoln, Circuit Lawyer, 
Lincoln Centennial Association Papers, February 11, 1928, pp. 20, 21. 
61 The Abraham Lincoln Quarterly. December, 1941, pp. 429-430. 
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pon ‘*Tt is said that Mr. Lincoln was an excellent nisi prius lawyer 
be —i.e., a good Circuit Court lawyer, To reasonable men he had 
the searcely a quality of a nisi prius lawyer, as the world understands 
the that word. The qualities of a nisi prius lawyer are: quickness, 
. if sharpness, versatility of mind, a mind that can move and leap here 
ble and there as occasions and contingencies quickly demand and 
urt quickly form accurate judgments. Technical, quick, analytic, sa- 
rt. gacious, cunning minds—cold, heartless—conscienceless men suc- 
of ceed in the Circuit Courts in bad cases and good alike. I have seen 
1ad Mr. Lincoln sent out of court a thousand times because figuratively 
ny speaking an ‘i’ was not dotted and a ‘t’ crossed. If success was a 
ore test of: the character of a nisi prius lawyer, Mr. Lincoln could not 
the undergo the test. My great ideal of a nisi prius lawyer is the 
nto gentlemanly Lucifer driving legal business among mankind. The 
ra- pius, accomplished-witty-clever Mephistopheles of Goeta (sic) would 
; have made a polished and accomplished nisi prius lawyer. I do not 
consider it any compliment to Mr. Lincoln to call him an excellent 
in- Cireuit Court lawyer. 
lue ‘“Mr. Lincoln was a great lawyer in the Federal Courts, in the 
In Supreme Court of the State of Illinois, and in the Circuit Courts 
jue of the State, when he had time to prepare his cases. In the Federal 
aw Courts and the Supreme Court of this State he did have time and 
all did thoroughly prepare and understand his case. He was then a 
be Number One lawyer. In the Cireuit Court I place Mr. Lincoln as 
a third-rate attorney.’’ 
he Richards, in his work on Lincoln,® says that the record of Lincoln 
In while a practicing lawyer reveals the source of the greatness that was 
ity so manifest when he was called upon to deal with the affairs of the 
Nation. The Illinois Central Railroad Company may well take pride 
in the fact that the work that Lincoln did for the Illinois Central, in 
hai his office, in the trial courts, and in the Supreme Court, made some 
- contribution to the greatness of Lincoln which has placed him among 
; the immortals. 
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62 Abraham Lincoln—Lawyer-Statesman, p. 89. 








Who May Maintain Suits To Set Aside Orders 
Of The Interstate Commerce Commission 


By J. C. Fort, Jr.* 


The District Courts of the United States are of course invested with 
jurisdiction over suits to set aside orders of the Interstate Commerce 
Commission.’ It is provided by statute that these suits must be brought 
against the United States.2 But, as will be seen from the ensuing dis- 
cussion, there is no statutory provision that throws any real light on 
the question who may institute such a suit. 

Only one phase of the law involved in this question can be regarded 
as settled. It is that dealing with the quaere: ° 


Has One Who Is a Party to a Proceeding Before the Commission a 
Right, Ipso Facto, to Bring a Suit to Contest the Order 
Growing Out of the Proceeding? 


Section 45a of Title 28 of the U. S. Code,® after directing the At- 
torney General to take charge of the interests of the government in 
suits to set aside orders of the Commission, provides as to such suits that 


“é 


. any party or parties ... to the proceeding before the com- 
mission, in which an order or requirement is made, may appear as 
parties thereto of their own motion and as of right . . . in any suit 
wherein is involved the validity of such order or requirement... .”’ 


and provides further that certain parties may intervene in such suits. 

The Chicago Junction Case, 264 U. S. 258 (1924), appeared to hold 
that under the quoted provisions the fact of being a party to a proceed- 
ing before the Commission proprio vigore entitles one to maintain a suit 
to contest such an order. There the New York Central had sought and 
received from the Commission authority to acquire control of two ter- 





*A.B., M.A., Vanderbilt; LL.B., George Washington. Member of the District 
of Columbia Bar. Member of the law staff of Southern Railway. 

1Section 16 of the Act to Regulate Commerce, 24 Stat. 379, 384 (1887), di- 
rected the Commission and empowered interested companies or persons to bring 
suits in the old circuit courts to enjoin carriers from violating orders of the Com- 
mission, but did not provide for suits brought for the purpose of challenging the 
validity of those orders. Such suits were first authorized by Sec. 16 of the Hepburn 
Act, 34 Stat. 584, 592 (1906), which vested in the circuit courts jurisdiction to hear 
and determine “suits brought . to enjoin, set aside, annul or suspend any order 
or requirement of the Commission . . .” Jurisdiction was shifted to the Commerce 
Court by Sec. | of the Act of a 18, 1910, 36 Stat. 539 (repealed, 36 Stat. 1146, 1169 
(1911), re-enacted, 36 Stat. 1146, 1148), which created that court with exclusive 
jurisdiction over these cases. The Urgent Deficiencies Act, 38 Stat. 208, 219 (1913), 
28 U. S. C. Sec. 41(28), abolished the Commerce Court and transferred the jurisdic- 
tion theretofore vested in it to the several District Courts. 

2 Commerce Court Act, Sec. 3, 36 Stat. 539, 542 (1910). Repealed, 36 Stat. 1146, 
1169 (1911); re-enacted, 36 Stat. 1146, 1149. See 28 U.S. C. Secs. 46, 48. 

8 Sections 212, 213 of the Judicial Code. Originally Sec. 5 of the Commerce 
Court Act, 36 Stat. 539, 543-544 (1910); repealed, 36 Stat. 1146, 1169 (1911); re- 
enacted, 36 Stat. 1146, 1150-1151. See also 38 Stat. 208, 220 (1913). 
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minal railroads within the Chicago switching district. Prior to this 
they were operated as independent belt-lines, and served impartially all 
railroads entering Chicago. Several railroads had intervened and op- 
posed granting the application on the ground, among others, that con- 
trol of the belt-lines would enable the New York Central to discriminate 
against them and thereby divert traffic from them. As to plaintiff’s 
right to bring and maintain the suit the Court, per Mr. Justice Brandeis, 
said at pp. 267-268: 


‘‘The plaintiffs may challenge the order because they are par- 
ties to it. The Judicial Code, Sec. 212... declares that any party 
to a proceeding before the Commission may, as of right, become a 
party to ‘any suit wherein is involved the validity of such order.’ 
The section does not in terms provide that such party may institute 
a suit to challenge the order. But this is implied. For, otherwise, 
there would in some eases be no redress for the injury inflicted by 
an illegal order.’’* (Italics supplied) 


Six years later the same Justice in Sprunt & Son v. United States, 
281 U. S. 249 (1930), appeared to reverse himself, stating clearly that 
intervention before the Commission did not in and of itself give one a 
right under the statute to bring suit. The Commission had entered an 
order directing certain railroads to remove in a prescribed manner undue 
prejudice and preference caused by their rates on cotton shipped from 
interior points to certain ports on the Gulf of Mexico. Two suits were 
brought in a District Court: one by Sprunt & Son, who were interested 
in cotton warehouses, and the other by certain rail carriers. The two 
eases were consolidated, and the validity of the order was sustained. 
None of the carriers appealed from the decree, but Sprunt & Son ap- 
pealed to the Supreme Court. That Sprunt & Son were interveners be- 
fore the Commission is shown in that part of the Supreme Court’s 
opinion set out below. Denying the standing of Sprunt in court, it 
was said at pp. 254-255: 


‘‘The appellants contend that there is no basis for the Com- 
mission’s finding of undue prejudice and preference. We are of 
opinion that appellants have no standing, in their own right, to 
make this attack. In so far as the order directs elimination of the 
rate differential previously existing, it worsened the economic posi- 
tion of the appellants. It deprived them of an advantage over other 
competitors of almost 3.5 cents per hundred pounds. The enjoy- 
ment of this advantage gave them a distinct interest in the proceed- 
ing before the Commission under See. 3 of the Interstate Commerce 
Act. For, their competitive advantage was threatened. Having 
this interest, they were entitled to intervene in that administrative 
proceeding. And if they did so, they became entitled under Sec. 212 
of the Judicial Code to intervene, as of right, in any suit ‘wherein 





4To the same effect see McLean Lumber Co. v. United States, 237 Fed. 460, 
467-468 (E. D. Tenn., 1916). 
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is involved the validity’ of the order entered by the Commission. 
.But that interest alone did not give them the right to maintain an 
independent suit, to vacate and set aside the order. Such a suit can 
be brought by a shipper only where a right of his own is alleged to 
have been violated by the order. And his independent right to re- 
lief is no greater where by intervention or otherwise he has become 
a party to the proceeding before the Commission .. .’’ (Italics 
supplied ) 


In Pittsburgh & W. Va., Ry. v. U. 8., 281 U. S. 479 (1930), it was 
again clearly held that the statute did not authorize an intervener before 
the Commission, ipso facto, to bring an independent suit to challenge 
the Commission’s order. Plaintiff was a minority stockholder and con- 
necting carrier of the Wheeling and Lake Erie Railroad Company. The 
Wheeling filed applications with the Commission for certificates of pub- 
lie convenience and necessity permitting it to abandon its Cleveland 
station and to use the facilities of a new union terminal. The Pittsburgh 
and West Virginia intervened and opposed the applications on the 
ground, inter alia, that the transaction threatened the financial stability 
of the Wheeling and consequently the financial interest of its stock- 
holders. Again speaking through Mr. Justice Brandeis, the Court said, 
at p. 486: 


‘“‘The District Court held that the appellant was entitled to 
bring this suit under the Urgent Deficiencies Act to set aside the 
order, because it had intervened in the proceedings before the Com- 
mission, and because it is a connecting carrier and a minority stock- 
holder of the Wheeling. The court erred in so holding. The mere 
fact that appellant was permitted to intervene before the Commis- 
sion does not entitle it to institute an independent suit to set aside 
the Commission’s order in the absence of resulting actual or threat- 
ened legal injury to it, Alexander Sprunt & Son v. United States, 
ante, p. 249.’’ (Italics supplied) 


The same conclusion was reached in Moffat Tunnel League v. U. S., 
289 U. S. 113 (1933). The Denver and Rio Grande Western Railroad 
had sought and obtained an order of the Commission under See. 5(2) 
of the Act authorizing it to acquire control of the Denver and Salt Lake 
Railway Company—known as the Moffat Road. Plaintiff and another 
unincorporated association, both composed of groups of persons social 
and civic in character, had intervened and opposed the granting of the 
order, believing it would be detrimental to the development of certain 
sections of the State of Colorado. The Court held plaintiffs had no 
right to bring an independent suit, saying, at pp. 119-120: 


‘*Plaintiffs contend that they are empowered to sue by the first 
proviso of Sec. 45a. And they seek support from the second pro- 
viso of that section. But these clauses do not purport to authorize 
those within their terms to bring suit. The first provides that a 
party in interest to proceedings before the Commission in which 
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an order is made may appear and be heard in a suit involving the 
‘validity of such order . . . and the interest of such party.’ The 
second declares that ‘communities’ and others there mentioned, who 
are interested in the ‘controversy or question’ in any suit brought 
by anyone under specified sections, may intervene at any time after 
institution of the suit. The right so to appear and be heard or so to 
intervene in a suit brought by another is to be distinguished from 
an authorization to bring sutt.’’ (Italics supplied) 


Still another case holding that intervention before the Commission 
does not, without more, confer the right to bring suit is Pennsylvania 
R. Co. v. United States, 40 F.(2d) 921 (W. D. Pa., 1930). The Penn- 
sylvania Railroad intervened in a proceeding before the Commission in 
which the Pittsburgh and West Virginia Railway Company was granted 
a certificate of public convenience and necessity to construct a branch 
which invaded territory previously served exclusively by the former 
earrier. Concerning the Pennsylvania’s right to bring suit, the court 
said in part, at p. 925: 


‘« . . Being threatened by the Pittsburgh & West Virginia Railway 
Company, through its proposed extension, with competition for 
traffic in the Donora district, the Pennsylvania Railroad Company 
undoubtedly had such an interest in the application for the ex- 
tension as entitled it to intervene and be heard [in the proceeding 
before the Commission]. It did intervene and was heard. But 
that interest alone did not give it a right to maintain an independent 
suit to set aside the Commission’s order.’’ (Italics supplied ) 


In Youngstown Co. v. United States, 295 U. S. 476 (1935), rehear- 
img denied 296 U. S. 661 (1935), the Court was not so explicit. There 
a shipper, who had been a party before the Commission, sought to 
annul an order fixing minimum rates on coal. As to appellant’s right to 
sue, the Court said, at p. 479: 


‘‘The appellants were entitled to bring and maintain this suit 
to set aside the order. They were parties to the proceeding before 
the Commission, had a pecuniary interest in the rates and were 
affected by the order. The authorities cited by the appellees are to 
be distinguished on the ground that the plaintiffs either had no legal 
interest or capacity to sue or failed to allege that the rates under 
attack were unreasonable or discriminated against them.’’ (Italics 
supplied ) 


In view of the clear-cut holdings set out hereinbefore, it could not 
properly be said that the Court, in using the italicized language, meant 
to overrule those other cases and hold that being parties before the 
Commission constituted an independent ground upon which suit could 
be brought. In fact, the last sentence quoted carries the suggestion that 
plaintiff’s right to bring suit was based on an entirely different ground. 

In the recent case of Alton R. Co. v. United States, 315 U. 8. 15 
(1942), the Court expressly declined to consider the effect of inter- 











796 1. C. C. PRACTITIONERS’ JOURNAL 





vention before the Commission on the right to bring suit. There one 
Fleming had been granted a certificate of public convenience and 
necessity under the ‘‘grandfather clause’’ of Sec. 206(a) of the Act to 
operate a ‘‘driveway service’’ of new automobiles into several states. 
Appellant and seventy other roads, all competitors of Fleming in some 
portion of the territory he was authorized to serve, brought suit to set 
aside the Commission’s order. The Court said (p. 19): 


‘ 


‘. .. We do not stop to inquire what effect, if any, the status of 
appellant railroad companies as intervenors before the Commission 
had on their right to bring and maintain this suit. Cf. Chicago 
Junction Case, 264 U. 8. 258, with Pittsburgh & West Virginia Ry. 
Co. v. United States, 281 U. S. 479.”’ 


Finally, in Chicago, St. P., M. & O. Ry. Co. v. United States, 50 F. 
Supp. 249 (D. C. D. Minn., 1943), affirmed without reference to effect 
of intervention 322 U. S. 1 (1944), a case involving facts similar to 
those in the Alton Case, supra, it was said, at p. 250: 


‘*... The plaintiffs are in a position to maintain the action as com- 


petitors of Styer and protestants before the Commission in the pro- 
ceedings in which the order was entered. Alton Railroad Co. v. 
United States, 315 U. 8. 15, 62 S. Ct. 432, 86 L. Ed. 586.’’ 


Since the Alton Case is cited in support of the quoted language it is 
not likely this court intended to hold that being a party before the 
Commission was, alone, sufficient ground upon which to bring suit. 
From the foregoing cases it seems entirely safe to conclude that a 
party to a proceeding before the Commission cannot, ipso facto, main- 
tain a suit to set aside the order growing out of the proceeding. Section 
45a of Title 28 of the United States Code, which has been relied upon 
by plaintiffs as authorizing such parties to institute suits of this kind, 
has been held by the Supreme Court on several occasions to grant these 
parties only the right to appear and be heard or to intervene in such 
suits. Hence, Sec. 45a has no bearing on the question who may bring 
such suits. The right to maintain these suits, it thus appears, is based 
on considerations entirely apart from whether or not one was a party 
before the Commission. These considerations will now be discussed. 


Nature of the Interest One Must Have in an Order of the Commission 
To Be Entitled to Bring Suit to Set the Order Aside. 


Two other statutory provisions appear to shed light on this question, 
in so far as it is concerned with suits brought to set aside orders issued 
under See. 1(20) and under Part II of the Act. But the light is illusory. 

Section 1(20) of the Transportation Act of 1920° authorizes any 
‘*party in interest’’ to bring suit to enjoin any construction, operation 
or abandonment of a line of railroad by a carrier who has not obtained 


541 Stat. 456, 478; 49 U. S. C. Sec. 1(20). 
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certificate authority from the Commission. This provision has been 
construed to authorize not only suits where there is in fact no certificate, 
but also suits where a railroad proceeds under a certificate the validity 
of which is challenged—this latter on the theory that an invalid certifi- 
eate leaves the situation the same as it would have been if none had been 
issued. Claiborne-Annapolis Ferry v. U. 8., 285 U. S. 382, 392 (1932.)® 
Hence, any ‘‘party in interest’? may maintain a suit to set aside any 
order of the Commission issued under Sec. 1(20). 

The term ‘‘ party in interest’’ is similarly used in Sec. 205(h) of the 
Motor Carrier Act of 19357 (now Sec. 205(g) of Part II of the Act®). 
It is there provided that ‘‘Any final order made under this part shall 
be subject to the same right of relief in court by any party in interest 
as is now provided in respect to orders of the Commission under part 
I...’’ And it was held by the Supreme Court in Alton R. Co. v. United 
States® that Sec. 205(g¢) has incorporated by reference the ‘‘party in 
interest’’ provision of See. 1(20). Thus, any ‘‘party in interest’’ may 
also bring a suit to set aside any order issued under Part II. 

But these provisions are no real aid. This is shown by the fact that 
in cases involving almost identical facts the courts have disagreed as to 
what interest is necessary to enable one to bring suit to set aside an order 
issued under See. 1(20).1° Further suggestion that the term ‘‘party in 
interest’’ has no precise meaning is found in the statement made in the 
recent case of Inland Motor Freight v. United States, 36 F. Supp. 885, 
887 (D. C. D. Idaho, 1941), brought to set aside an order issued under 
Part II, where it is said ‘‘. . . who are proper parties to maintain the 
suit is left to the general rules and practice of equity ...’’ Indeed, 
indication that the use of the term ‘‘ party in interest’’ is entirely super- 
fluous is seen in the fact that the opinion in a case decided long before 
the enactment of Sec. 1(20) and Part II contained virtually the same 
statement as to who may bring suit as was made in the Inland Motor 


"Freight Case, the court saying in the early case of I. C. C. v. Diffenbaugh, 


176 Fed. 409, 417 (C. C. W. D. Mo., 1910), modified and affirmed 222 
U. S. 42 (1911), ‘‘The determination of the question what parties may 
maintain such suits is left by the interstate commerce act to the general 
rules and practice in equity. . .”’ 

Under the rules and practice in equity it is plain that one cannot 
bring suit because as a result of the order he ‘‘. . . suffers in some in- 
definite way in common with people generally.’’ Massachusetts v. 
Mellon, 262 U. S. 447, 488 (1923). It is obvious that to maintain such 
a suit one must have some sort of a special interest in the order. But the 
concept of the nature and extent of the interest necessary for this pur-- 
pose has never congealed. 





6 See also Alton R. Co. v. United States, 315 U. S. 15, 19 (1942). 

7 49 Stat. 543, 550. 

854 Stat. 922 (1940); 49 U. S. C. Sec. 305(g). 

9 Supra note 6. 

10 Compare, for example, Bremner v. Mason City & C. L. R. Co., with Penn- 
sylvania R. Co. v. United States, treated infra, at pp. 801 and 804, respectively. 
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There are a great many cases on this subject. But, as indicated, it 
is impossible by means of them to pick out a line between those persons 
who are entitled to institute suit and those who are not. The only uni- 
formity to the cases lies in this: The concept that to be entitled to main- 
ain suit one must have a ‘‘legal interest’’ in the order of the Commission 
runs through the cases like a golden thread.*_ But the cases vary in the, 
meaning they attach to this phrase. Many cases indicate that to have 
a ‘‘legal interest’’ in an order the plaintiff must allege that the order 
violates some specific right accorded him by constitution, statute or the 
common law. In keeping with this definition of ‘‘legal interest,’’ some 
cases hold that the fact alone that an order results in a direct financial 
loss to the plaintiff does not give him a ‘‘legal interest’’ in the order. 
Contrary to this definition of ‘‘legal interest,’’ other cases hold that 
such a loss does give one a ‘‘legal interest’’ in the order. Still other 
cases, and they are few in number, hold that a direct financial loss re- 
sulting from an order entitles one to sue, and do not mention ‘‘legal 
interest.’’ Finally, there are cases here and there where the plaintiffs 
did not even have substantial and direct financial stakes in the Com- 
mission’s orders sought to be challenged; it has of course been consist- 
ently held that theirs was not a ‘‘legal interest.’’ 


A. 


One May Bring Suit Who Alleges in His Complaint that the Com- 
mission’s Order Violates Some Specific Legal Right Accorded 
Him by Constitution, Statute, or the Common Law. 


There appears to be no dissent from the captional proposition. Ac- 
cordingly, any extended discussion of it would seem unwarranted. It 
will perhaps suffice to cite a number of cases in which plaintiffs were 


permitted to bring suit on this ground, indicating the legal right alleged 


to have been violated in each case. They are: 

The Chicago Junction Case (1924) 264 U. S. 258, 267, (right of 
carrier under then Sec. 5(2), now 5(2)(b), to equal treatment.) !* 

I. C. C. v. Diffenbaugh (1911) 222 U. S. 42, 46, 47, (right of ship- 
per to recover reasonable allowances for substituted transportation 
facilities under See. 15(13).) 

Skinner & Eddy Corp. v. U. 8. (1919) 249 U. S. 557, 564, (right of 
shipper under last paragraph of Sec. 4 not to pay increased rates ex- 
cept when due to reasons other than the elimination of water competi- 
tion. ) 

U. 8. v. Village of Hubbard (1925) 266 U. S. 474, (right of mu- 
nicipalities which were parties to contract with interurban electric 





11 In the relatively few cases to which Secs. 1(20) and 205(g) are applicable it 
is said, in the words of those sections, that one must be a “party in interest.” There 
is virtually nothing in the cases to suggest that a lesser interest in an order of the 
Commission will constitute one a “party in interest” than is necessary to give him a 

“legal interest” in the order. See discussion of Western Pacific v. South. Pac., infra, 
at pp. : 
12 See supra, p. 792, for statement of the case. 
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railroads, over which Commission allegedly had no jurisdiction, to be free 
from order violating that contract.) '* 
Youngstown Co. v. United States (1935) 295 U. S. 476, rehearing 


‘denied (1935) 296 U. S. 661, aff’ing 7 F. Supp. 33 (N. D. Ohio, 1934), 


(common law right of shipper to be free from unreasonable rates, which 
right is preserved by the provisions of then Sec. 22(1), now Sec. 22, that 
‘nothing in this part contained shall in any way abridge or alter the 
remedies now existing at common law. . .’’)!* 

State of Tennessee v. United States (M. D. Tenn., 1922) 284 Fed. 
371, 374, rev’d on other grounds (1923) 262 U. S. 318, (right of a state 
under Sec. 22 to negotiate with railroads for preferential rates.) 

Mitchell v. United States (1941) 313 U. S. 80, 93, 95, (right of 
person not to be subjected by a carrier to undue or unreasonable pre- 
judice or disadvantage, under See. 3(1).) 

Texas v. Eastern Texas R. R. Co. (1922) 258 U. S. 204, 215; Colo- 
rado v. United States (1926) 271 U. S. 153, 161; Transit Commission v. 
U. 8S. (1932) 284 U. S. 360, 367, (1933) 289 U. S. 121, 124; and Depart- 
ment of Public Works v. United States (W. D. Wash., 1932) 55 F.(2d) 
392, 394, (all involving right of a state to be free from federal inter- 
ference in the regulation of purely intrastate commerce. ) 


Cases in Which a Direct and Substantial Interest in an Order of the 
Commission, Without More, Has Been Held to Give One a 
“Legal Interest” or to Make One a “Party in Interest.” 


The most recent case of this type is Alton R. Co. v. United States, 
315 U. S. 15 (1942). There the Commission had issued a certificate of 
public convenience and necessity, under Part II, to one Fleming, au- 
thorizing him to operate a ‘‘driveaway’’ service of new automobiles to 
various parts of the country. Seventy-one railroads, each a competitor 
of Fleming in some portion of the territory he was authorized to serve, 
instituted suit. As to their right to do so, the Court said (pp. 19-20): 


‘«. . . They clearly have a stake as carriers in the transportation 
situation which the order of the Commission affected. They are 
competitors of Fleming for automobile traffic in territory served 
by him. They are transportation agencies directly affected by com- 
petition with the motor transport industry—competition which 
prior to the Motor Carrier Act of 1935 had proved destructive. 
S. Doe. No. 152, 73d Cong., 2d Sess., pp. 13-27. They are members 
of the national transportation system which that Act was designed 
to coordinate. S. Rep. No. 482, 74th Cong., 1st Sess.; H. Rep. No. 
1645, 74th Cong., Ist Sess. Hence they are parties in interest with- 
in the meaning of Sec. 205(h) under the tests announced in Tezas 





13[n connection with the above four cases, see Sprunt & Son v. U. S. (1930) 
281 U. S. 249, 257 n. 
14 Discussion of Sec. 22 is to be found in the opinion below, at p. 35. 
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¢& Pacific Ry. Co. v. Gulf, C. & 8. F. Ry. Co., 270 U. S. 266; Western 
Pacific California R. Co. v. Southern Pacific Co., 284 U. S. 47; and 
Claiborne-Annapolis Ferry Co. v. .United States, supra.’’ (Italics 
supplied ) , 


The italicized language to the effect that the railroads were competitors 
of Fleming and had a financial stake in the order is certainly the ratio 
decidendi. The next two sentences are of course merely an embellishment 
of what went before. The Court didn’t mean, by the third sentence, to 
say that any carrier of a transportation agency can sue to question an 
order involving any carrier of the competing motor carrier agency. Nor 
by the next sentence did the Court mean to imply that any member of 
the transportation system can sue to challenge an order involving any 
other member of the transportation system. 

An analogous case is Claiborne-Annapolis Ferry v. U. S., 285 U. 8. 
382 (1932). The Chesapeake Beach Railway Company operated be- 
tween the District of Columbia and Chesapeake Beach, Maryland. It 
sought and received from the Commission a certificate of public con- 
venience and necessity to extend its line by operating a ferry from 
Chesapeake Beach across the bay to a point ‘on the eastern shore. Plain- 
tiff ferry company, which operated twenty miles north of the proposed 
route, filed suit to contest the order. The Court said, at p. 390: 


**Considering Texas v. Eastern R. Co., supra, Colorado v. 
United States, 271 U. S. 153, Western Pacific California R. Co. v. 
Southern Pacific Co., 284 U. S. 47, and Transit Commission v. 
Umited States, 284 U. S. 360, it must be held that appellant 
is a ‘party in interest’ within the meaning of the statute capable 
of instituting the present proceeding. The bill disclosed that the 
proposed and permitted action might directly and adversely affect 
its welfare by changing the transportation situation.’’ - 


As in the Alton Case, the controlling factors here seem to have been com- 
petition and financial loss. 

Western Pacific v. South. Pac. Co., 284 U. S. 47 (1931),15 cited in 
the Ferry Case, next above, is of interest in that it carries a suggestion 
that a ‘‘party in interest’’ under Sec. 1(20) (and so under See. 205(g) 
by reason of the holding in the Alton Case; see supra, p. 797) has a 
broader right to sue than one with a ‘‘legal interest.’’ There Western 
Pacific had applied to the Commission for a certificate of public con- 
venience and necessity to construct an extension of its line. Before final 
action was taken by the Commission, Southern Pacific, without seeking 
authority from the Commission, commenced to construct an extension 
across the route of Western Pacific’s proposed extension. The purpose 
was to prevent the construction of Western Pacific’s proposed line, and 
to secure additional traffic from an area adjacent to Western Pacific’s 
proposed line. Western Pacific filed suit to enjoin Southern Pacific 
from constructing its line until it obtained authority from the Com- 





15 Cf. Pennsylvania and Indian Valley Cases, supra, pp. 804 and 805, respectively. 
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mission to do so, as provided in See. 1(18). As to Western Pacific’s 
right to bring the suit, the Court, speaking through Mr. Justice Mc- 
Reynolds, said (pp. 51-52) : 


‘“Tf, as the court below seems to have assumed, a ‘party in inter- 
est’ must possess some clear legal right for which it might ask pro- 
tection under the rules commonly accepted by courts of equity, the 
paragraphs under consideration would not materially aid the Con- 
gressional plan for promoting transportation. On the other hand, 
there was no purpose to permit any individual so inclined to insti- 
tute such a proceeding. The complainant must possess something 
more than a common concern for obedience to law. ... It will suf- 
fice, we think, if the bill discloses that some definite legal right 
possessed by complainant is seriously threatened or that the un- 
authorized and therefore unlawful action of the defendant car- 
rier may directly and adversely affect the complainant’s welfare 
by bringing about some material change in the transportation sit- 
uation.’’ (Italics supplied) 


The italicized language seems to create a ‘‘distinction without a dif- 
ference.’’ The statute, Sec. 1(20), provides that ‘‘ Any construction . . . 
contrary to the provisions of ... paragraph (18) . . . may be enjoined 
by . . . any party in interest.” Whom could the statute possibly 
have been calculated to protect to a greater degree than a carrier whose 
proposed line was being blocked by an unauthorized extension which 
would divert traffic from the district intended to be reached by the pro- 
posed line? And, if Western Pacific was one of the class the members of 
which the statute sought to protect, it would certainly have a ‘‘legal 
right’’ to freedom from the unauthorized construction. 

Much like the Western Pacific Case is Bremner v. Mason City & 
C. L. R. Co., 48 F.(2d) 615 (D. C. D. Del., 1931). Plaintiff railroads had 
for twenty years served a large brick and tile company. Defendant 
railroad built extensions into some of the yards of this company, with- 
out authority of the Commission. Plaintiff railroads sued to enjoin fur- 
ther construction. The court justified plaintiffs’ right to sue solely on 
the basis of financial injury, saying (p. 618) : 


‘The defendant also urges that the plaintiffs can have no re- 
lief in this suit, for the reason that it does not appear that any one 
of them is a ‘party in interest’ within the provisions of paragraph 
(20), for the reason that no one of the plaintiffs has an absolute 
right to demand that the tile company ship its freight over the 
lines of a particular company ... It is fair to assume that such 
traffic will continue to be hauled either by the lines of the plaintiffs 
or the proposed line of the defendant. To the extent that such 
traffic is hauled by other than the lines of the plaintiffs, it will re- 
sult in a corresponding loss of revenue to the plaintiffs. A railroad 
company with which a proposed extension by another company will 
come in competition is a party in interest within the meaning of 
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the act in question, and may maintain a suit to enjoin construction 
of such extension in violation of the act.’’ 


‘In Anchor Coal Co. v. United States, 25 F.(2d) 462 (S. D. W. Va., 
1928), rev’d on other grounds 279 U. S. 812 (1929), the court held in 
plain words that a direct and substantial financial interest was a ‘‘legal 


”? 


interest.’’ The suit was brought by coal producers. Their purpose was 
to enjoin the enforcement of an order of the Commission directing cer- 
tain carriers to cancel rate schedules which they had filed and which 
reduced coal rates by 20 cents per ton. Upholding the plaintiffs’ right 
to sue, the court said at p. 479, after discussing other cases: 


‘*. . . In the case at bar, however, the complaining shippers are 


directly injured by the order complained of. If carried out, it 
means that they must pay 20 cents additional on every ton of coal 
shipped to the lake ports. This means the loss of millions of dol- 
lars to the producers of the southern field and thousands to each of 
the individual complainants. To say that they have not a legal 
interest which will be injuriously affected by the illegal order of the 
Commission is a position which seems to us to answer itself.’’ 


In Inland Motor Freight v. United States, 36 F. Supp. 885, 887 
(D. C. D. Idaho, 1941), a motor carrier was allowed to maintain suit 
to challenge an order of the Commission granting another motor car- 
rier a certificate of public convenience and necessity, under Sees. 206- 
207, to operate in competition with it. The court said that: 


‘. .. @ competing carrier who is directly affected by an Order of 
the Commission and if their revenues are affected, have a legal 
interest.’’ 


To the same effect is Youngstown Co. v. United States, 295 U. S. 476 
(1935), rehearing denied 296 U. S. 661 (1935) .1° 

In Chicago, St. P., M. & O. Ry. Co. v. United States, 50 F. Supp. 
249 (D. C. D. Minn., 1943), aff’d 322 U. S. 1 (1944), it was said, with- 
out mention of the term ‘‘legal interest’’ or ‘‘party in interest,’’ that 
competing railroads could sue to challenge an order granting a motor 
carrier a certificate to operate as a common carrier. 

Finally, in V. Y. Central Securities Co. v. U. 8., 287 U. S. 12 (1932), 
aff’ing 54 F.(2d) 122 (S. D. N. Y., 1931), while ‘‘legal interest’’ was 
not referred to, suit was allowed to contest the validity of an order au- 
thorizing the New York Central to acquire control, by lease, of the Big 
Four and of the Michigan Central. Plaintiff was a minority stockholder 
of the lessors. The Court said, at p. 20, that plaintiff ‘‘alleged an in- 
jury not merely derivative, but independent, being a member of a class 
created by the leasing agreements.’’ See opinion below, at p. 126, which 
shows that under the leasing agreements the payments of rental dividends 
were to be made directly to the minority stockholders of the lessors. The 


16 See supra, p. 795. 
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lower court said, also at p. 126, ‘‘The minority stockholders are, in 
effect, third party beneficiaries of the authorized lease agreements. . .’’!7 


Cc. 


Cases in Which a Direct and Substantial Financial Interest in an 
Order of the Commission Has Been Held not to Amount to a “Legal 
Interest’’ or to Make One a “Party in Interest.” 


Perhaps the leading case in this category is Sprunt & Son v. U. 8., 
281 U. S. 249 (1930). The facts there involved were these: From inter- 
ior points in Texas, Louisiana, Oklahoma, and Arkansas to the several 
ports on the Gulf of Mexico there were on all railroads two schedules of 
rates on cotton—the domestic or city-delivery rates and the export or 
ship-side rates. The latter were about 3.5 cents per 100 pounds higher 
than the former. All rates permitted concentration and compression in 
transit and included free switching to and from the warehouses and 
compresses. The difference of 3.5 cents per 100 pounds between the 
domestic and export rates was about equal to the cost of transporting 
the cotton by dray or by switching from uptown compressing plants 
to ship-side. This difference equalized the rates between uptown plants 
and those located in the interior. Some plants, however, were located at 
the water front, right at ship-side. From these plants there was of 
course no need for local transportation by dray or switching to ship-side. 
Sprunt was owner of such a water front plant. To him and other owners 
of water front plants the railroads applied the cheaper domestic rate. 
This of course gave them an advantage of 3.5 cents per 100 pounds over 
their competitors whose. plants were located uptown. The Commission 
ordered the rates equalized by raising the domestic rates and lowering 
the export rates. Denying that this constituted a basis on which Sprunt 
could bring suit, the Court said, at pp. 254-255: 


‘‘The appellants contend that there is no basis for the Com- 
mission’s finding of undue prejudice and preference. We are of 
opinion that appellants have no standing, in their own right, to 
make this attack. In so far as the order directs elimination of the 
rate differential previously existing, it worsened the economic posi- 
tion of the appellants. It deprived them of an advantage over other 
competitors of almost 3.5 cents per hundred pounds. The enjoy- 
ment of this advantage gave them a distinct interest in the pro- 
ceeding before the Commission under Sec. 3 of the Interstate Com- 
merce Act. For, their competitive advantage was threatened. Hav- 
ing this interest, they were entitled to intervene in that adminis- 
trative proceeding. ... In the case at bar, the appellants have 
no independent right which is violated by the order to cease and 
desist. They are entitled as shippers only to reasonable service at 
reasonable rates and without unjust discrimination. If such serv- 
ice and rates are accorded them, they cannot complain of the rate 


17 Cf. Pittsburgh & W. Va. Ry. v. U. S., infra, at p. 807. 
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or practice enjoyed by their competitors or of the retraction of a 
competitive advantage to which they are not otherwise entitled. 
The advantage which the appellants enjoyed under the former 
tariff was merely an incident of, and hence was dependent upon, 
the right, if any, of the carriers to maintain that tariff in force 
and their continuing desire to do so.’’ 


Not unlike the Sprunt Case is one aspect of Edward Hines Trustees 
v. U. 8., 263 U. S. 143 (1923). During the period of federal contro] the 
Director General of railroads established a penalty charge of $10 per 
ear, per day, on lumber held at reconsignment points. His purpose was 
of course to prevent undue detention of equipment during the emergency. 
After federal control had ended the carriers continued the charges in 
force, in modified form. In 1920 a lumber association instituted pro- 
ceedings before the Commission to secure cancellation of the charge. 
The association was composed largely of jobbers who had no lumber 
yards and hence often had to use ears for storage purposes, thus incur- 
ring the penalty. It was alleged by the association that the penalty was 
unjustly discriminatory and unduly preferential. 

Plaintiffs were large manufacturers and dealers whose shipments 
were made direct from the mills to destination and who therefore were 
free from the penalty. They claimed the order cancelling the penalty 
charge infringed their rights as shippers and also as a prospective car- 
rier.1* One injury which they claimed as shippers was that the jobbers 
were relieved from the handicap of the penalty charge. Denying that 
this entitled them to bring suit, the Court said (p. 148) : 


‘ 


‘... plaintiffs could not maintain this suit merely by showing (if 
true) that the Commission was without power to order the penalty 
charges canceled. They must show also that the order alleged to be 
void subjects them to legal injury, actual or threatened. This they 
have wholly failed to do. It is not alleged that the carriers wish to 
impose such charges and, but for the prohibition contained in the 
order, would do so. For aught that appears carriers are well sat- 
isfied with the order entered. Cancellation of a charge by which 
plaintiffs’ rivals in business have been relieved of the handicap there- 
tofore imposed may conceivably have subjected plaintiffs to such 
losses as are incident to more effective competition. But plaintiffs 
have no absolute right to require carriers to impose penalty charges. 
Compare Interstate Commerce Commission v. Chicago, Rock Island 
& Pacific Ry. Co., 218 U. S. 88, 111. Plaintiffs’ right is limited to 
protection against unjust discrimination.’’ (Italics supplied) 


In Pennsylvania R. Co. v. United States, 40 F.(2d) 921 (W: D. Pa., 
1930), it was held that a railroad which had previously had a monopoly 
on a certain territory suffered no ‘‘legal injury’’ from an order of the 
Commission granting another road a certificate of public convenience 





18 Plaintiffs other alleged injury as shippers and their alleged injury as a pro- 
spective carrier are discussed herein under another heading. See infra, p. 806. 
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and necessity under Sec. 1(20) to build an extension into that territory. 
The court said (p. 925) : 


‘«. . Being threatened by the Pittsburgh & West Virginia Railway 
Company, through its proposed extension, with competition for 
traffic in the Donora district, the Pennsylvania Railroad Company 
undoubtedly had such an interest in the application for the exten- 
sion as entitled it to intervene and be heard. It did intervene and 
was heard. But that interest alone did not give it a right to main- 
tain an independent suit to set aside the Commission’s order. Such 
a suit can be brought and maintained by a competitor only where 
some right of its own has been violated by the order. Sprunt & Son, 
Inc. v. United States, 50 S. Ct. 315, 74 L. Ed.—, decided April 14, 
1930. True, the complainant now is and for a long time has been 
exclusively serving Donora and is now receiving the profits from 
handling all the traffic flowing into and out of that busy district. 
But that is a privilege rather than a right—a privilege to be en- 
joyed so long as it shall last, not a right to be asserted, unless it be 
found somewhere in the law, written or unwritten. Certainly there 
is no unwritten law that gives a carrier, first to serve a community, 
the right to hold its traffic against all competitors. It is equally cer- 
tain that the written law—the Transportation Act of 1920—does 
not explicitly or implicitly accord a noncompetitive traffic area to 
the first taker as the law accords a trade-mark to the first adopter. 
Instead of doing this the written law negatives such a right by pro- 
viding expressly for the invasion by one carrier into a territory ex- 
clusively served by another on a showing of convenience and ne- 
cessity of more transportation service for those inside reaching out 
and those outside reaching in. Where, as here, the showing is 
lawfully made and the Commission has validly acted, the carrier 
at whose expense the change is wrought has had no legal right in- 
vaded and has suffered no legal injury. In consequence it has 
nothing on which to sustain an independent suit to vacate and set 
aside such an order of the Interstate Commerce Commission.’’!® 
(Italies supplied) 


A ease almost identical with the Pennsylvania Case in facts, hold- 


ing and reasons given therefor is Indian Valley R. R. v. United States, 
52 F.(2d) 485 (N. D. Cal., 1931), aff’d without opinion 292 U. S. 608 
(1934). Because of this identity no useful purpose would be served 
by treating it at length. 





19 Cf. Bremner v. Mason City & C. L. R. Co., 48 F. (2d) 615 (D. C. D. Del., 


1931) and Western Pacific v. South. Pac. Co., 284 U. S. 47 (1931), treated supra, 
at pp. 801 and 800, respectively. 
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One Who Is Not Substantially and Directly Affected by an Order of 
the Commission Cannot Bring Suit. 


There have been a few cases in which plaintiffs sought to base their 
rights to bring suit on allegations of vague and improbable future 
harm or of present financial injury of an extremely insignificant type. 
The courts have been quick to deny the right to maintain these suits. 

In Edward Hines Trustees v. U. 8., 263 U. S. 143 (1923),?° plain- 
tiffs sought to set aside an order cancelling a demurrage charge on cars 
used to store lumber in at reconsignment points. Plaintiffs were large 
manufacturers and dealers whose shipments were made direct from the 
mills to destination and were therefore free from the charge. They 
claimed the order infringed their rights as shippers and as carriers. 
Part of the injury allegedly sustained as shippers was that the cancel- 
lation of the penalty charge would encourage longer detention of the 
cars at reconsignment points which in turn would subject plaintiffs to 
the danger of a car shortage, when business became active. Their claim 
of injury as a prospective carrier was this: They were constructing a 
local railroad to a mill. Their cars would move to connecting lines. 
In the absence of the deterrent penalty charge their cars would be used 
for storage at reconsignment points. This would deprive plaintiffs of 
use of their cars for transportation and would amount to a deprivation 
of property without due process of law in violation of the Fifth Amend- 
ment. Referring to these two contentions the Court said, at pp. 148-149: 


‘‘The further claims of plaintiffs are, if possible, even more 
unsubstantial. They fear that, by reason of the order, they may, 
in the future, suffer in times of car shortage through the greater use 
of cars for storage. They fear that the equipment to be used in 
connection with the railroad which they expect to operate, may be 
diverted, at some time in the future, from transportation uses. 


If thew fears are realized it will be open to them to apply to the: 


Commission for relief. As the plaintiffs do not show any interest 
which entitles them to sue, we have no occasion to consider either 
the power of carriers to impose the penalty charge or the power 
of the Commission to order its cancellation.’’ (Italics supplied) 


Moffat Tunnel League v. U. 8., 289 U. 8S. 113 (1933), is similar in 
that plaintiffs’ interest was held’ to be too vague to be ‘‘legal.’’ There 
the Denver and Rio Grande Western Railroad had obtained an order 
under Sec. 5(2) authorizing it to acquire control of the Denver and 
Salt Lake Railway Company—known as the Moffat Road. Plaintiffs 
were unincorporated associations, composed of groups of persons social 
and civic in character. They believed that the order would be detri- 
mental to the development of certain sections of Colorado. The Court 
held this did not amount to a ‘‘legal’’ interest, saying (p. 119) : 





20 For a full statement of the facts of this case and a discussion of another 
aspect of the law of the case, see supra, p. 804. 
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. the complaint must show that plaintiff has, or represents others 
having, a legal right or interest that will be injuriously affected by 
the order. Edward Hines Trustees v. United States, 263 U. S. 143, 
148. Sprunt & Son v. United States, 281 U. S. 249, 254. Pittsburgh 
& W. Va. Ry. v. United States, 281 U. 8. 479, 486. Plaintiffs have 
failed to show that they are so qualified. Their interest is not a legal 
one. It is no more than a sentiment, such as may be entertained 
by members of the public in the territory west of Craig, that the 
improvement of transportation facilities authorized by the Com- 
mission will lessen the possibility of construction by a rival of the 
Rio Grande of an extension of the Moffat to Utah common points,’’?? 
(Italics supplied) 


In Pittsburgh & W. Va. Ry. v. U. S., 281 U. S. 479 (1930), plaintiff 
alleged that the order there in question injured it in two capacities—as 
a connecting carrier and a minority stockholder in the Wheeling & 
Lake Erie Railway Company. The Wheeling had secured from the 
Commission certificate authority to abandon its Cleveland station and to 
use the facilities of a new union terminal. As to plaintiff’s right to 
bring suit in the capacity of a connecting carrier of the Wheeling, the 
Court said, at pp. 486-487: 


... Nor does the mere fact that its lines connect with those of the 
Wheeling near the City of Pittsburgh, Pennsylvania, entitle it to 
bring the suit. Its lines do not extend to Cleveland; and there is 
no suggestion that the order can affect it as carrier.’’ 


As to plaintiff’s right to institute suit in the capacity of a minority stock- 
holder of the Wheeling, the Court held that plaintiff’s interest was de- 
rivative and not independent, saying, at p. 487: 


. Finally, the claim that the order threatens the Wheeling’s 
financial stability, and consequently appellant’s financial interest 
as a minority stockholder is not sufficient to show a threat of the ° 
legal injury necessary to entitle it to bring a suit to set aside the 
order. This financial interest does not differ from that of every in- 
vestor in Wheeling securities or from an investor’s interest in any 
business transaction or lawsuit of his corporation. Unlike orders 
entered in cases of reorganization, and in some cases of acquisition 
of control of one carrier by another, the order under attack does 
not deal with the interests of investors. The injury feared is the 
indirect harm which may result to every stockholder from harm to 
the corporation. Such stockholder’s interest is clearly insufficient 
to give the Pittsburgh a standing independently to institute suit to 
annul this order. The bill should have been dismissed without in- 
quiry into the merits.’’? 


_ 21]t should be noted that the fact plaintiffs were unincorporated associations 
provided an alternate — for dismissing the case, namely, lack of capacity to sue. 
22 Cf. New York tral Securities Co. v. U. S., 287 U. g’ 12, 19-20 (1932), treated 
supra, at p. 802. 
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Another ease in which plaintiff’s financial interest, inter alia, in the 
Commission’s order was held too nebulous to constitute grounds for 
bringing suit is Home Furniture Co. v. U. 8., 271 U. 8. 456 (1926). The 
Commission had issued an order permitting the Southern Pacific to 
acquire control of E] Paso & Southwestern Railway System. Plaintiffs 
were engaged in buying and selling furniture in E] Paso, which was 
served by both lines. The nature of the injury alleged is seen at p. 458: 


‘‘That they will be injured, by the proposed control, through 
loss of opportunity to route their goods over either of two com- 
peting systems, and the depreciation of service and increase of 
rates which will naturally result from suppression of competition. 
The gravamen is that transportation facilities, service and charges 
will be adversely affected by the union of the two systems under 
one management.”’ 


Holding these grounds insufficient, the Court said (p. 461) : 


‘*. , . the bill alleged no probable direct legal injury to appellants 
except such as might arise out of changed conditions in respect of 
transportation to and from the City of El Paso. Accordingly, they 
had no proper cause of complaint unless the order had definite re- 
lation to transportation. Himes, etc. v. United States, 263 U. S. 
143, 148.’ 


Finally, in Galveston, H. & 8. A. Ry. Co. v. U. 8., 222 Fed. 175, 
176 (S. D. Tex., 1915), it was said per curiam, without disclosing the 
nature of the injury alleged: 


‘*.. . The plaintiffs are in the attitude of complaining of the order 
as an unauthorized exercise of power by the Commission and at the 
same time admitting that they have not been harmed by it and are 
not likely to be harmed by it. In this situation they are not entitled 
to have the enforcement of the order restrained by injunction. 
There is no ground for granting such relief against acts which, 
though irregular and unauthorized, involve no substantial injury 
to the party complaining. Though there are some injurious conse- 
quences, if they are merely trifling, the relief is not to be granted.”’ 


See also: 

Hillyer, McFarland, and Hillyer, A Manual of Practice and Pro- 
cedure before the Interstate Commerce Commission (1945) 12 I. C. C. 
Practitioners’ Journal, 273, 333, where it is said, ‘‘The interest of a party 
seeking to set aside an order of the Commission must be substantial.’’; 
and 

13 Cyclopedia of Federal Procedure (2d Ed.) Sec. 6669, where it 
is said of this type of suit, ‘‘It can be brought only by one who is in 
some way injured by the order.”’ 
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Conclusion 


The statutes dealing with suits to set aside orders of the Commis- 
sion do not specify who may bring such suits. Hence, the answer must 
be found in the cases. . 

The Supreme Court has squarely held on several occasions that one 
who is a party to the proceeding before the Commission does not, ipso 
facto, have the right to bring such a suit. 

There is no dissent from the holding that one may bring suit who 
alleges that a right, given him by constitution, statute or the common 
law, has been violated by an order of the Commission. Many cases hold 
that one who suffers a direct and substantial financial loss as a result of 
an order—especially if he is also a competitor of the person benefited by 
the order—may bring suit. A few cases hold a direct and substantial 
financial interest insufficient to enable one to bring suit. All cases 
agree that a lesser interest than this will never entitle one to bring suit. 














Difficulty of Ascertaining Legal Rate Due To 
Confused State of Many Rail Tariffs 


By Grorce P. SHuueEr, JR., and 
Howarp D. Bergen? 


Section 6 of the Act? requires that the carriers’ schedules ‘‘shall 
plainly state *** any rules or regulations which in any wise change, 
affect, or determine any part of the aggregate of such *** rates, fares, 
and charges, or the value of the service rendered***.’’ 

Long ago the Commission said that a classification sheet ‘‘is sup- 
posed to be expressed in plain terms, so that the ordinary business man 
can understand it and, in connection with the rate sheets, can determine 
for himself what he can be lawfully charged for transportation.’”* 

Notwithstanding this requirement of law that tariffs shall be 
‘*plain’’ (i. e., definite), the fact remains that many of them are extreme- 
ly complex and confusing to the shipping public, and even to the rail- 
roads themselves. In a great many instances it is virtually impossible 
for carriers or shippers to determine the legal rate and be sure it is the 
one rate applicable under the law. 

The Commission and the courts have long recognized the respon- 
sibility of the shipper to determine and pay, and the railroad to receive, 
the legally applicable rate on freight shipments. The shipper has been 
and is charged with knowledge of the tariff. In no uncertain terms, it 
has been made perfectly clear that shipper and carrier alike must know 
what the tariff provides. Reference to a few of the leading cases on the 
subject will be made. 

The Supreme Court of the United States, many years ago (1913), 
held that ‘‘the tariff, as long as it was of force, was, in this respect, to 
be treated as though it had been a statute, binding, as such upon rail- 
road and shipper alike.’’ (P. R. R. v. Int. Coal Co., 230 U. 8. 184, at 
page 197) 

That the law is rigid to the extent that the shipper and carrier are 
presumed to know the applicable rate under the tariff is emphasized by 
the fact that even if the railroad misquotes to a shipper the rate on a 
given commodity from and to certain points, neither is protected from 
the application of any rate other than the legal rate. In this connection 





1 Epitor’s Note: Members of the Association of Interstate Commerce Commis- 
sion Practitioners. Mr. Shuler was formerly with the Kansas State Corporation 
Commission and the Board of Investigation & Research. Mr. Bergen was former- 
ly with the railroads, the United States Railroad Administration and the Omaha 
Chamber of Commerce. Both have had wide experience in the preparation of ex- 
hibits and participation in innumerable cases, large and small, before the Interstate 
Commerce Commission and State Commissions, calling for detailed study of rates 
> rate adjustments applicable to an almost unlimited range of commodities and 
classes. 

2 Interstate Commerce Act (Part 1) Section 6(1). 

3 Interstate Commerce Acts Annotated, page 1443. 
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the Supreme Court said: ‘‘Ignorance or misquotation is not an excuse 
for paying less or charging more than the legally applicable rate.’’ 
(L. & N. v. Maxwell, 237 U. S. 94-97). 

Sight should not be lost of the fact that both the shipper and the 
earrier are liable to be criminally prosecuted for failure to pay and 
collect the legal rate. 

Over the past half-century there has been much formal litigation 
before the Interstate Commerce Commission involving the interpreta- 
tion of tariffs in determining the legally applicable rates. 

As illustrative of the difficulties encountered in disposing of such 
questions is the pending complaint of Swift and Company vs. Alton 
RR Company, et al, (Docket No. 28532) presenting the question of the 
proper use of an ‘‘intermediate point’’ rule in arriving at the legal 
rates. 

This proceeding has been made the object of special procedure be- 
fore the Interstate Commerce Commission. In view of the importance 
of the questions presented and the principles involved the Commission 
had two proposed reports prepared by separate Examiners, represent- 
ing different points of view, who have reached opposite conclusions. 

The Commission also has invited all interested persons, other than 
the original parties, to file briefs and participate in the oral reargument 
of the issues. The reargument was heard by the whole Commission 
on May 17, 1945, in order that it might have the benefit of the views of 
all parties in disposing of the technical and legal aspects of the case. 

Then again, to the extent that there is confusion between shippers 
and carriers as to what is the legal rate, to the same extent is there like- 
likood of confusion in decisions of courts and the Commission if the 
courts and the Commission pass upon given rates under the alternative 
jurisdictional provisions of Section 9 of the Act. 

It is, therefore, extremely important and essential, that both car- 
riers and shippers be in position readily and accurately to determine 
what is the legal rate in any particular instance. Yet, because of the 
chaotic condition of many tariffs and the multiplicitv of publications, it 
is virtually impossible for a shipper to be sure he is paying the legal 
rate and thereby meeting his obligation. 


The Present Tariff Situation 


The existing tariff situation, comprised as it is, of complication, in- 
tricacy, and ambiguity, invites, if it does not intend, the very injustices, 
inequalities, misunderstandings, and discriminations which are forbidden 
by law. Porter v. St. Louis & 8. F. R. Co., 15 I. C. C. 1. 

That the shipper is bound to know the legal rate applicable under 
the tariffs is stated by the Supreme Court in the following language: 
‘*Every shipper is bound to take notice of the terms and conditions of 
the tariff governing his shipments.’’ (Western Transit Co. v. A. C. Les- 
lie & Co., 242 U. S. 448) 

In addition, ‘‘trick’’ wording of a tariff permitting double con- 
struction is objectionable. For example, the Supreme Court said: 
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‘*Tariffs must not be made cunningly devised nets in which to entangle 
unsuspicious or inexperienced shippers.’’ (Norfolk & Southern Rail- 
road Co. v. Chatman, 244 U. S. 276) 

Even contract cannot waive the specific tariff provisions. Quoting 
from Western Grain Co. v. St. Lowis-S. F. Railway Co., 56 Fed. (2d) 
160, 162: ‘‘The obligation of a receiver of freight does not spring from 
circumstances, or the contract under which he takes it, but from the fact 
that since the law peremptorily fixes as charges to be exacted for car- 
riage of freight those fixed in the applicable tariff, no one may free the 
goods of that lien unless he discharges not what may appear to be, or is 
asserted to be, but what actually is the amount due thereon, which 
amount he and the carriers are conclusively presumed to know.”’ 

The specific provisions of the tariffs are so binding that ‘‘ Under 
Section 6 the carriers must collect their published rates, even though 
they are violative of other sections of the Act.’’ Davis v. Portland Seed 
Co., 264 U. S. 403, 406. 

The latest pronouncement of the courts on this subject is that of 
the Supreme Court in State of Georgia v. Penna. Railroad Co., handed 
down March 26, 1945. 

In the majority opinion of the court, delivered by Mr. Justice 
Douglas, it is stated that: ‘‘The legal rights of a shipper against a 
carrier in respect to a rate are to be measured by the published tariff. 
That rate until suspended or set aside was for all purposes the legal rate 
as between shipper and carrier and may not be varied or enlarged either 
by the contract or tort of the carrier.’’ (Page 9 of ‘‘loose-leaf’’ decis- 
ion.) 

The condition of many tariffs also places an enormous burden of 
extra expense upon the shippers of the nation, (and, of course, the 
railroads also) arising from inexcusable waste of manpower hours, grave 
delay in obtaining information necessary to conclude commercial trans- 
actions, expensive filing and handling of claims for recovery of over- 
charges, necessity of defending suits by carriers to collect disputed 
undercharges, etc., ete. 

This result has come about in large degree by reason of the deplor- 
able condition of thousands of freight tariffs throughout the country; 
the cumulative effect of 25 or 30 years of progressive deterioration ; and, 
in the opinion of some, proceeding in part from the varying level of 
rates throughout the country as prescribed by the Commission, as well 
as from the thousands of departures from the requirements of the Com- 
mission’s Tariff Circular. Also, the failure to reject tariff publications 
which do not meet those requirements has contributed to the existing 
conditions. Many of the ‘‘permissions’’ have been outstanding for 10 
years and more, with almost no effort displayed on the part of the 
carriers to bring their tariff publications in line with the Commission’s 
rules. 

The Commission’s Tariff Circular, of course, is designed to bring 
about the clear and.definite publication of rates required by Section 6 
of the Interstate Commerce Act, but the rules of the Tariff Circular 
are more honored by the carriers, in the breach than in the performance. 
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The Commission’s Annual Report for 1944 shows that during the 
year, 4,956 ‘‘special permissions’’ were granted for short-notice publi- 
eation and for waiver of tariff publication rules. It is estimated that 
rule waivers do not exceed 12 percent of the total. The comments 
herein relate only to waiver of rules. While these are a small percent 
of the total ‘‘special permissions’’ granted annually, yet they repre- 
sent a considerable accumulation over a long period of years. 

It is extremely doubtful that the carriers have the right to use 
these ‘‘special permissions’’ in such manner as to cause them to depart 
from the duty, directly imposed on them by statute, to state plainly 
their ‘‘rates, fares, and charges’’ (Section 6, paragraph 1). Neverthe- 
less, the direct result of all the departures from the Tariff Circular 
requirements, which the railroads have requested and obtained is to 
complicate and confuse the rate tariffs, or to state it otherwise, addi- 
tional complication and confusion is piled upon a tariff situation al- 
ready saturated with complication and confusion. The condition will 
not improve in the least, unless some action is taken by the carriers to 
get their tariffs out from under the ‘‘special permissions’’ and into 
compliance with the Act and the Tariff Circular. 

The tariffs enumerated below are illustrative of the extent to which 
present tariffs have been complicated by departures from tariff publish- 
ing rules, and the length of time such departures have been in exist- 
ence. The examples cited do not represent extreme cases but are typical 
of a general condition. 


Special Requests To Depart From Tariff Rules 














Tariff No. granted Year Granted 

No. ICC to Carriers Oldest* Latest 
TCFB 14-H Kipp’s 1488 14 1929 1940 
TCFB 4-V Kipp’s 1509 9 1920 1940 
WTL 297-B Kipp’s 3511 5 1936 1943 
WTL 18-R Kipp’s 3549 8 1920 1944 
SWL 61-E Peel’s 3552 3 1934 1940 
SWL 6-N Peel’s 3541 3 1921 1938 
SFTB 164-D Hoke’s 1918 1 1930 — 
SFTB 800-A Hoke’s 874 3 1937 1943 
CFA 193-H Jones’ 3436 1 1933 — 
NYC 600-E 528 3 1938 1941 
NYC 3000-A 278 4 1933 1938 











A Tariff Frankenstein 


Reference to T. C. F. B. Freight Tariff No. 14-H, Agent Kipp’s 
ICC No. 1488, will convey some idea of what departures from the Tariff 
Circular rules mean to a shipper or tariff user seeking to learn the car- 





#It will be observed that some of the special permissive authorities have been . 
used by the carriers to protect tariff rule violations for as long as 25 years. 
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load rate on a commodity to a point in Montana from a point of origin 
located in any one of the many states covered by that tariff. 

It should always be borne in mind that there is only ONE legal rate 
on any shipment. The shipper is charged with knowledge of that 
ONE legal rate, by the Commission and the Courts—it is the shipper’s 
responsibility. 

The user of that tariff must first determine from the index of 
commodities whether there is a rate named in the tariff on his particular 
commodity. This is the start of what will be almost endless operations 
required of the shipper (or tariff user). 

The index indicates the number of the rate items on his particular 
commodity that are contained in the tariff. These rate items may be 
in any combination of-7 rate ‘‘sections’’ of the tariff. These 7 rate 
sections ‘‘alternate’’ one with another as specifically provided in the 
tariff. For example, rates in Section 1 alternate with rates in Section 
5; rates in Section 2 alternate with rates in Sections 3, 4 and 5; rates 


in Section 5 alternate with rates in Sections 1, 2, 3, and 4. The result: 


of all of these operations is that the shipper, by a process of elimination, 
determines the lowest rate under any one of the sections to which he 
has been referred under the alternative provisions. 

After having completed all of the operations just outlined, he dis- 
covers that he must give consideration to the provisions of Section 8 
of the tariff because it alternates with Sections 1 to 7, inclusive. 

Section 8 authorizes use of the aggregate of separately established 
rates where lower than rates named in Sections 1 to 7, inclusive. Po- 
tentially, this really throws to the four winds all of the tariff user’s op- 
erations up to this point. It now becomes necessary for him to search 
hundreds of tariffs naming any intermediate rate factors applying to 
and from an unlimited number of rate basing or other points, in an 
effort to locate the lowest aggregate or combination, which may be 
substituted for rates previously found in Sections 1 to 7, inclusive. 

This search of intermediate tariffs in and of itself requires a re- 
peat of all the numerous operations such as outlined herein because 
most of these intermediate tariffs will be sectional tariffs subject to 
alternation of rates in the same respect as is this Montana tariff. More- 
over, the intermediate tariff will likely contain provision for use of 
aggregate of intermediate rates in testing the legality of rate factors 
in these intermediate tariffs. 

After having determined what he believes to be the lowest aggre- 
gate, or combination, of rates obtainable under the provisions of Section 
8, and it proves to be lower than the rate previously obtained under 
Sections 1 to 7, inclusive, he may substitute the lower aggregate rate. 
However, the lower aggregate thus determined will NOT apply in the 
ease of carload freight subject to a minimum weight of less than 40,000 
pounds, unless it yields 10 or more cents per car mile for each mile of 
route. 

This means that the shipper must now compute the mileage from 
point of origin to destination, via the route over which the aggregate 
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was constructed, and calculate the car-mile earnings in order to learn 
whether he may substitute the aggregate for the rate he has obtained 
from Sections 1 to 7, of the tariff. 

The tariff is silent as to what the shipper shall do in the event the 
aggregate rate does not yield 10 cents or more per car mile, and there- 
fore may not be substituted for the rate obtained from Sections 1 to 7, 
inclusive. However, it may be presumed that the shipper would en- 
deavor to find another aggregate of rates which could be substituted 
under this rule. 

For the purposes of this analysis we assume that the rate obtained 
under the aggregate rule of Section 8 is the lowest rate under Sections 
1 to 8, inclusive. At this point it might reasonably be assumed that 
the shipper was now in possession of the rate applicable to his ship- 
ment. But, not so! The shipper is now confronted under the heading 
of ‘‘ Application of Rates,’’ with 9 additional provisions authorizing use 
of alternative rates named in numerous separate tariffs, all of which 
provisions have been included in this ‘‘Montana tariff’? by departing 
from the requirements of the Commission’s Tariff Circular. 

These alternating tariff provisions, themselves, entail the use of 
about 10 additional tariffs, which in turn may name rates in alternating 
sections and also contain provisions authorizing substitution of aggre- 
gate of intermediate rate factors for through rates named in these tariffs. 

After all of this exhaustive research for one rate on one carload 
from one point to another point, the shipper, if still alive and breathing, 
is presumably in possession of the rate legally applying to his shipment. 


Through Rates Higher Than Aggregate of Intermediate Rates. 
Carriers’ Policy of Maintaining Dual Rates. 


Many of the carrier’s tariffs name specific through rates from origin 
to destination, which are represented to have been issued to meet motor 
truck or water competition, or in compliance with an order of the Com- 
mission. Nevertheless, such through rates (which shippers have every 
right to rely upon and take at their face value) can be substantially 
reduced on basis of combination of locals. 

For example SWL Freight Tariff No. 229-D, Agent Peel’s ICC No. 
3271, names joint through rates on dressed poultry, carloads, from Texas 
to eastern seaboard destinations. This tariff shows on the title page 
that the rates (first published in 1940) are established to meet motor 
and water competition. In this tariff the through rate from Ft. Worth, 
Texas, to New York, N. Y., is 189 cents per 100 pounds. However, the 
St. Louis combination® is presently 155 cents, made up of a commodity 
rate of 67 cents® to St. Louis and class 50-K beyond,’ a saving of 34 cents 
or $68.00 per minimum ear. 





5 The authority to substitute the aggregate of rates for the through rate is Item 
2010 of S.W.L. Tariff 252-B, Agent Peel’s ICC No. 3592, which is referred to by 
Item 120 of the tariff naming the through rate. This tariff situation is tricky. 

6S.W.L. Tariff 250-E, Agent Peel’s ICC No. 3444. 

7C.F.A. Tariff 490-B, Agent Jones’ ICC No. 3642. 
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Another example is found in T. C. F. B. Freight Tariff No. 14-H, 
Agent Kipp’s ICC No. 1488, where the through carload rate on dressed 
poultry from Baker, Montana, to New York, N. Y., is 206 cents per 100 
pounds whereas the Chicago combination is 177 cents per 100 pounds, or 
a saving of $58.00 per minimum car. The western factor of the Chi- 
eago combination is published in the same tariff that names the through 
rate to New York City, and the eastern factor is Class 50-K.7 

A further example is the through carload rates on dressed poultry 
from Utah points to the East. The through rate for instance from 
Cedar City, Utah, to New York City is 303 cents per 100 pounds and is 
defeated by a three-way combination rate of 235 cents per 100 pounds or 
a saving of $136.00 per minimum car. This combination is made 75 
cents to Cheyenne, 80 cents to Chicago, and 80 cents beyond; the west- 
ern factors are commodity rates® and the eastern is class 50-K.7_ In 
ease of the carload rates on dressed poultry from Warner, Utah, to 
New York, N. Y., the through rate is 275 cents,® yet a Sidney, Nebraska, 
combination’ produces a rate of 245 cents per 100 pounds or a saving 
of $60.00 per minimum car. The use of the combinations mentioned 
above is provided by appropriate tariff rules published under ‘‘special 
permissions. ”’ 

Thus there are carried in the tariffs on many classes of traffic, a 
dual basis of rates, viz; the so-called tariff or ‘‘normal’’ basis, and the 
actual or ‘‘going’’ basis. 

It is just too bad for a shipper, who has not the time or facilities 
or capacity or the tariffs, to ferret out these situations, both from the 
standpoint of freight expense and of his commercial competitive rela- 
tionship with others in his field. 

It seems to do no good to take up matters relating to dual rates of 
this nature, with the carriers for correction of their tariffs, because 
there appears to be evidence everywhere that it is a fixed policy on the 
part of the carriers, to maintain in their tariffs at all hazards, the highest 
possible basis of rail rates, which they regard as their ‘‘normal’’ rates. 
Any reductions found to be necessary by reason of competition or other- 
wise, are incorporated into the tariffs by superimposing the new rates 
on the prevailing adjustment, through adoption of some means of pub- 
lication which will leave the ‘‘normal’’ basis undisturbed. 

It is unnecessary to point out that by this system, it is always easy 
for the carriers to ‘‘fall back’’ on their so-called ‘‘normal’’ rates when- 
ever it seems from their standpoint, expedient to do so. And the so- 
called ‘‘normal’’ rates are always ready and waiting to be placed in 
operation without the necessity of republication. 

On the other hand, the situation depicted is detrimental to and 
expensive to the shippers. The carriers should abide by the rules of 
the Commission’s Tariff Circular by publishing the ‘‘going’’ rates, and 


7™C.F.A. Tariff 490-B, Agent Jones’ ICC No. 3642. 

8 Per Kipp’s ICC No. 1506 and A-3459. 

®Per Kipp’s ICC No. A-3534. 

10 Per Agent Kipp’s ICC No. A-3560 plus Agent Curlett’s ICC No. A-767. 
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not carry in their tariffs rates which are merely decoys and snares for 
the unwary shipper. 

A typical illustration of one kind of so-called ‘‘dual’’ basis of rates 
is furnished in Agent Kipp’s ICC No. A-3511 (WTL Potato Tariff). In 
Section 1 (consisting of 49 pages), section 3 (4 pages), section 4 (1 
page), section 5 (14 pages) of this tariff, there are published the so- 
called ‘‘normal’’ rates, and in section 2 (consisting of 4 pages) the 
temporary rates which are subject to expiration dates but extended 
periodically. 

The character of these so-called ‘‘temporary’’ rates is indicated 
by the fact that the carriers found it necessary to provide for alterna- 
tion with so-called ‘‘normal’’ rates in Sections 1, 3, 4, and 5 of the 
tariff, which is a departure from the rules of the Tariff Circular. 

Another illustration of the publication of ‘‘dual’’ basis of rates, is 
contained in T. C. F. B. Tariff No. 43-J, Agent L. E. Kipp’s ICC No. 
1496. Item 1250-K (Section 2) of this tariff names eastbound carload 
rates on fresh apples from North Coast orchards to destination states 
east of the Rocky Mountains, furnished to the shipping public in the 
following complex manner: 


Item names rates on: . 
Apples subject to notes 1, 2, 3, 7, 14. 


In boxes, ete. subject to note 12. 

Min. Wt. applies only with Column 2 rates. 

Min. Wt. except as noted (Subject to Exception 2) applies only 
with Column 1 rates. 

In baskets, ete., except as otherwise provided, Subject to note 13. 

All the foregoing is subject to Items 291, 775, 825, and 1200. 


From points taking (See Item 42) Groups 1, 2, 3, 4, 5, 9, or 10. 
Columns Nos. 1, 2, 3, subject to Reference Marks (en- 
circled) X, Y, Z, H. 


To points taking ‘‘group,’’ except as noted. (See Item 30). 
(See notes 8, 9, 10, and 11). 
Group A to N inclusive, also points in Note 16. 


Rates in Columns 1, 2, and 3, subject to (encircled) Reference 
Marks A, B, F, G, K, 5, 10, 15, 16, and Item 1252. 


After hours of study of all of these hieroglyphic notations, restric- 
tions, notes, items, and groups, the shipper is probably at the point 
where he can begin to reach a conclusion under which he can determine 
his rate. That is, he finds that rates in Column 2 are the carriers’ so- 
ealled ‘‘normal’’ rates which are being held in abeyance (not operative) 
while rates in Column 1 are the ‘‘temporary’’ going rates and subject 
to an ‘‘expiration date’’ which is extended every six months at almost 
the last minute of the period, according to the carriers’ discretion. 

The Commission has condemned the publication of through rates 
higher than combination of intermediate rates on many occasions. For 
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example, in South Dakota Ratlway Commissioners vs. B. & O. R. R. Co., 
226 ICC 611, 622, (Decided March 10, 1938) the Commission said: - 


‘Because of alternative methods for constructing rates, it is neces- 
sary to search many tariffs in order to determine the applicable rate, 
Such a condition causes confusion; simplification of the tariff sit- 
uation is needed.’’ 


Again in Combination Rates over Western-Official Gateways 238 
I. C. C. 347, 351, decided May 8, 1940, the Commission said: 


‘We are unable to agree that difficulties encountered by carriers 
in complying with the provisions of the law constitute sufficient 
ground for waiving statutory requirements. Most of these diffi- 
culties result from the application of combinations available over 
one route or upon one gateway to traffic moving over all routes 
over which the through rates apply. Such general application is 
not required by the aggregate-of-intermediates clause of the fourth 
section, and it brings about many departures from the long-and- 
short-haul clause of that section that would not otherwise occur. 
If the application of the aggregate-of-intermediates rules in the 
tariff applying between official and western trunk-line territories 
were limited to the route of movement, the requirements of the 
fourth section would be met and most of the difficulties described by 
applicants would disappear. And if, in cases where there is a 
material movement of traffic on combination rates less than the 
through rates, such combinations were published as through rates to 
apply over all routes, competitive disadvantages of one route as com- 
pared with another would be avoided and loss of time and inconven- 
tence to users of the tariffs, whether in the employ of the carriers 
or of the public, would be mimimized.’’ (Italics supplied.) 


It is recognized that one of the most troublesome situations en- 
countered in tariff publication comes about by reason of the aggregate-of- 
intermediates provision of Section 4 of the Act. It appears that a re- 
vision of Rule 56 of Tariff Circular 20, would be a distinct improvement 
toward making ‘‘hidden combinations’’ available to the shipping public 
generally. ' 

It is suggested that consideration should be given to the cancella- 
tion of all rules authorizing use of ‘‘ Aggregate-of-Intermediate Rates’’ 
and in lieu thereof, establish a revised Rule 56, which will provide in 
substance that a shipper may substitute for a through rate, a lower 
aggregate-of-rates, provided, as a condition precedent thereto, the ship- 
per immediately gives notice in writing to the agent of the initial line 
at point of origin; to the party publishing the through rate; and to the 
Interstate Commerce Commission, of the lower aggregate rate factors 
which are to be substituted for the through rates: The tariff issuing 
agent should, therefore, promptly publish the reduced through rate not 
exceeding the lawful aggregate contained in the notice. The substituted 
aggregate rate could be made to apply over the routes governing the 
application of the through rate for which the aggregate is being sub- 
stituted. 
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New Tariff Contains Few Departures From Tariff Circular 


As evidence that a comprehensive tariff can be published by the 
earriers without departures from tariff circular rules, reference is made 
to S. F. T. B. Freight Tariff No. 818, Agent Hoke’s ICC No. 976, ef- 
fective March 12, 1945. 

This tariff consists of 702 pages of rates and routing, applying 
from Southern states to points on, West, and North of Ohio River, in 
territory as far west as New Mexico, Colorado, Wyoming, Utah, and 
North Dakota. 


With respect to the above tariff, these features are noted: 


(1) There are no alternating rate sections. 

(2) There is no alternation with class rate tariffs. 

(3) There are no dual rate bases (‘‘normal’’ and ‘‘temporary’’ 
rates held in effect in same tariff). 

(4) Rule 56 is used instead of a wide-open ‘‘aggregate of inter- 
mediate rates’’ rule. 

(5) Specific routing is given in connection with most rate items. 

(6) Contains no cross-reference to other tariffs naming rates on 
same commodities. 

(7) Contains no cross-reference to other tariffs naming rates on 
other commodities. 

(8) Does not refer to maximum rates or maximum rate tariff pro- 
visions. 


Fourth Section Departures 
A large number of tariffs contain items to the effect: 


‘This tariff contains rates that are higher for shorter than for 
longer distances over the same route,’’ 


and references are then given to various Fourth Section orders of the 
Commission. 

Such items are departures from the requirements of Rule 28-a of 
Tariff Circular No. 20, and usually are accompanied by reference to 
Special Permissions granted by the Commission to enable publication 
in the form used. 

The ‘‘blanket Fourth Section items’’ imply that all rates in the 
tariff, or certain items thereof, have been or are protected by the Fourth 
Section order cited, which is wholly misleading. 

The Fourth Section orders actually apply only to certain rates or 
rate adjustments as specified in the orders. Consequently, a tariff 
user coming upon a rate which reflects a Fourth Section departure 
(long-and-short haul clause) immediately is confronted with the ques- 
tion of whether it is one actually protected by an appropriate order 
of the Commission. 

The only means by which this can be determined is to check each 
order referred to and to do so requires an inspection of the orders in 
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possession of the carriers or those in the official files of the Commission. 
In any event it is a tedious and usually a long drawn out affair. 

Since the carriers’ tariffs contain many unauthorized Fourth Sec- 
tion departures, due to oversight or other inadvertence, it is important 
to the shippers to know definitely which violations are authorized and 
which are not. 

Tariffs containing these ‘‘blanket Fourth Section references’’ us- 
ually contain a ‘‘holding out’’ to the shippers (under Rule 56 of the 
Tariff Circular) that rates higher for shorter than for longer hauls over 
the same line or route will be reduced upon request of the shipper, to 
the lower basis. This injects a complication or conflict which makes 
it necessary to reconcile the situation existing under each of the two 
tariff items. 

The ‘‘blanket Fourth Section references’? now appearing in many 
tariffs are not only of no benefit to shippers but are a definite handicap 
instead. The carriers, it would seem, should comply with Rule 28-a 
in all cases and specifically indicate all of the individual rates covered 
by the Fourth Section orders. 


Conclusions 


It is believed that this is a field of operation, long neglected, which 
needs to be gone into and earnest efforts made to bring about, in behalf 
of the shipping public, a semblance of legality (see paragraph (a) be- 
low), into the class of carrier tariff publications dealt with herein. 

Co-operative steps should be undertaken by carriers, shippers and 
regulatory bodies, to achieve these ends: 


(a) Provide the shipping public with the clear and definite state- 
ment of rates contemplated by Section 6(1) of the Act, as 
interpreted by decisions of the Commission and the courts. 

(b) Establish a definite and progressive program to bring carriers’ 
tariffs in line with the requirements of the Tariff Circular, es- 
pecially those containing provisions in violation of the Tariff 
Circular, of 20 to 25 years standing. 

(ec) Limit issuance of new departures to instances where actual 
bona fide necessity is proven by the carriers, with due consid- 
eration given to the effect upon the shipping public, and 
subject to a limited period of time within which tariffs must 
be brought into line with tariff rules. 

(d) Bring about a closer scrutiny of examination of new tariffs 
tendered for filing and reject those which do not meet the 
requirements of the Tariff Circular. 

(e) Adoption of revised Rule 56, concerning aggregate-of-inter- 
mediate rates, as a means of bringing ‘‘hidden’’ rates to the 
notice of the shipping public, as previously dealt with herein. 

(f) Institute such other and further action as may appear to be de- 
sirable to furtherance of the end sought, namely, to bring tariffs 
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of railroads in line with the Tariff Circular and the require- 
ments of the Act that tariffs shall be ‘‘plain.’’ 


The entire problem outlined is believed to be one worthy of study 
and concerted action on the part of carriers, shippers, and regulatory 
authorities to relieve the existing chaotic condition of many rate publi- 


cations. 
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INTERSTATE COMMERCE COMMISSION 


ORGANIZATION OF DIVISIONS AND ASSIGNMENT OF WORK, BUSINESS 
AND FUNCTIONS OF THE INTERSTATE COMMERCE COMMISSION UNDER 
THE REORGANIZATION EFFECTIVE JULY 1, 1942, AS AMENDED* 


CHAIRMAN—JOHN L. ROGERS (JAN. 1, 1945-DEC. 31, 1945) 
DIVISIONS OF THE COMMISSION 


That there continue to be five divisions of the Commission, known, 
respectively, as divisions one, two, three, four, and five. 

As provided by section 17 of the Interstate Commerce Act, as 
amended, each division shall have authority to hear and determine, 
order, certify, or report or otherwise act as to any work, business, or 
functions assigned or referred to it under the provisions of that section, 
and with respect thereto shall have all the jurisdiction and powers con- 
ferred by law upon the Commission, and be subject to the same duties 
and obligations. 

Each division with regard to any case or matter assigned to it, or 
any question brought to it under this delegation of duty and authority, 
may call upon the whole Commission for advice and counsel, or for con- 
sideration of any case or question by an additional Commissioner or 
Commissioners assigned thereto; and the Commission may recall and 
bring before it as such any case, matter, or question so allotted or as- 
signed and may either dispose of such case, matter, or question itself, 
or may assign or refer the matter to the same or another division. . 

Each division may determine the time and place for its conferences 
and determine its order of business. 

From such assignment of work there shall be reserved for consid- 
eration and disposition by the Commission (1) all investigations on 
the Commission’s own motion heretofore entered upon and hereafter 
instituted, except as hereinbefore otherwise provided, and (2) all ap- 
plications for rehearing, reargument or other reconsideration and all 
eases before the Commission for reconsideration, except as hereinafter 
otherwise provided; and there shall also be excepted from this assign- 
ment of work all cases submitted prior to June 30, 1942, either to the 
Commission or to a division thereof, or submitted to the Commission 
and specially referred to a division, the various cases enumerated in 
any previous order of the Commission as reserved for consideration and 
disposition by the Commission, and all cases otherwise specially as- 
signed. 

Unless otherwise ordered by the Commission, any Commissioner 
who is transferred from a division shall continue as a member of such 
division for the disposition of cases orally argued and submitted prior 
thereto, and those in which drafts of final reports are under consider- 





* Brought up-to-date by Association of I. C. C. Practitioners, May 1, 1945. 
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ation, in lieu of the Commissioner designated to serve as a regular mem- 
ber of the division. 


(References are to the Interstate Commerce Act, unless otherwise 
specified. ) 





DIVISION ONE 
Administrative Division 
COMMISSIONERS MAHAFFIE, PORTER, LEE AND CHAIRMAN EX OFFICIO* 


General conduct of administrative matters not otherwise assigned or 
reserved, including among other things, work formerly assigned 
to the following committees but reassigned to Division One by 
the order of May 8, 1939: Salaries and Personnel, Finance, Cooper- 
ation with State Commissions, Organization, Building and Assign- 
ment of Space, Admissions to Practice, Reporting, and Annual Re- 


port. 


Section 20(1) to (10), inclusive, relating to the reports, records, and 
accounts of carriers, lessors, and other persons under Part I. 


Section 204(a) (1), (2), and (4); section 220; and section 222(b), (d), 
and (g), so far as those sections relate to reports, records, and ac- 
counts of carriers, brokers, and other persons under Part IT. 


Section 313, relating to accounts, records, and reports of carriers and 
lessors under Part ITI. 


Section 412, relating to accounts, records, and reports of freight for- 
warders under Part IV. 


Section 1(21; 5(3); 6(10); 10; 15(11) and (12); 16(8) to (12), in- 
elusive ; 20a(11) and (12) ; 25(h), of Part I: section 222 of Part II: 
sections 316(b) and 317 of Part III: sections 417(b) and 421 of 
Part IV: and the Elkins Act, as amended, so far as relating to dis- 
covery and enforcement of penalties for violations of provisions of 
law. 


Section 13(3) of Part I and section 406(f) of Part IV, so far as relating 
to the institution of investigations specified in those paragraphs, 
on the petition of carriers or freight forwarders. 


Section 204(c), section 304(e), and section 403(f), so far as relating, 
to the investigation of complaints of alleged noncompliance with 
provisions of Parts II, III, and IV hereinbefore assigned to Divis- 
ion One or requirements established pursuant thereto. 


Section 403(e), relating to inquiries into management of the business 
of freight forwarders and others. 
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Matters coming from the Bureau of Personnel Supervision and Manage- 
ment under Executive Order No. 7916, of June 24, 1938, and amen- 
datory and supplementary executive orders and matters assigned to 
Division One by the order of the Commission of July 24, 1939, 
amending an order of October 12, 1935. 


Sec 
Matters coming from the Bureau of Inquiry under Parts I, III, and IV, 
including the provisions of Part II applicable by reason of Section Sec 
409(a), the Elkins Act, and acts supplemental thereto, and the 
Clayton Antitrust Act, as amended, and from the Section of Law Se 
and Enforcement of the Bureau of Motor Carriers so far as relat- 
ing to the discovery of derelictions and enforcement of penal pro- 
visions of Part IT. 


Admission, disbarment, and suspension of practitioners before the Com- 
mission under Rules 7 to 13 of the General Rules of Practice. 





*Commissioner Aitchison made an additional member with respect 
to matters connected with the admission, disbarment, and suspen- Se 
sion of. practitioners before the Commission under Rules 7 to 13 
of the General Rules of Practice. 





Se 
DIVISION TWO 
Rates, Tariffs, and Valuation Division 
COMMISSIONERS AITCHISON, SPLAWN, AND ALLDREDGE 8 


Section 4, relating to long-and-short-haul and aggregate-of-intermediate 
rates, and relief therefrom. ) 


Section 6, except paragraphs (11), and (12), relating to schedules of car- 
riers under Part I, sections 217 and 218, relating to tariffs of com- 


mon carriers and schedules of contract carriers under Part II, } 
section 306; relating to tariffs of common carriers and schedules of j 
contract carriers under Part ITI, and section 405 and section 409 (a), 


relating to tariffs of freight forwarders and tariffs containing joint 
rates of freight forwarders and common carriers by motor vehicle 
under Part IV, including among other matters, applications there- ] 
under, forms and specifications, and questions turning upon the 
construction or application thereof. 


Section 15(7) of Part I, sections 216(g) and 218 (c) of Part II, sec- 
tions 307(g¢) and (i) of Part III, and 406(e) of Part IV, relating 
to the disposition of applications for suspension of schedules and 
tariffs or parts thereof, including authority to institute investiga- 
tions into rates, fares, charges, and practices of carriers under 
Parts I, II, and III, and freight forwarders under Part IV, as 
ancillary to a proceeding of investigation and suspension. 


Sections 6(11) (b) and (12) of the Interstate Commerce Act and sec- 
tion 11(d) of the Panama Canal Act, 49 U. S. C. 51, relating to 
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the establishment, under the additional authority conferred upon 
the Commission by the Panama Canal Act of proportional rates to 
or from ports, and through rail-and-water arrangements in foreign 
commerce. 


Section 19a, relating to the valuation of the property of carriers. 


Section 20(11) of Part I and section 219 of part II, so far as relating 
to the authorization of released rates and ratings. 


Sections 3(2), 223, 318, and 414, so far as relating to the prescription 
of rules governing the delivery of freight and the settlement of 
rates and charges, and to prevent unjust discrimination. 


Section 22 so far as relating to reduced rates in case of calamitous 
visitation or disaster. 


Section 220(a) relating to contracts. 


Section 304(d) of Part III, relating to relief from the provisions of 
that part because of competition from carriers engaged in foreign 
commerce. 


Section 204(c), section 304(e), and section 403(f), so far as relating 
to the investigation of complaints of alleged noncompliance with 
provisions of Parts II, III, and IV hereinbefore assigned to Divis- 
ion Two or requirements established pursuant thereto. 


Standard Time Act of March 19, 1918, as amended, 15 U.S. C. 261-265, 
inclusive. , 


Matters coming from the Board of Reference, relating to instructions 
concerning the informal consideration of unusual matters and cases 
for which there is no governing precedent. 


Matters coming from the Bureau of Informal Cases. 


Formal complaints and suspension cases in which the issues relate pri- 
marily and predominantly to the interpretation and application of 
tariffs. 


Matters arising under the certificate of the Chairman of the War Pro- 
duction Board to the Attorney General, dated March 20, 1943, en- 
titled ‘‘Interstate Commerce Commission Rate Conference Regula- 
tions.’’ 





DIVISION THREE 
Rates, Service, and Safety Division 
COMMISSIONERS MILLER, PATTERSON AND BARNARD* 


Civil Aeronautics Act of 1938, approved June 23, 1938, 49 U. S. C. 643, 
so far as relates to action as members of a joint board, as may be 
directed by the Chairman of the Commission. 
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Section 1(9) to (17), inclusive, relating to switch connections, ear. 
service and emergency directions with respect thereto, and con- 
tracts of common carriers by railroad or express companies for 
the furnishing of protective service against heat or cold, and sec- 
tion 204(e), relating to emergency powers over equipment, service, 
and facilities of motor carriers. 


Section 5(1), relating to the pooling of traffic, service, or gross or net 
earnings of common carriers subject to the act. 


Section 3(5), relating to requirement of common use of terminals and 
compensation therefor. 


Section 6(11) (a) of the Interstate Commerce Act, and section 11(d) of 
the Panama Canal Act, relating to the additional jurisdiction over 
rail and water traffic conferred upon the Commission by the Pan- 
ama Canal Act, 49 U. S. C. 51, with respect to physical connections 
between rail lines and docks; and section 201(c), Transportation 
Act, 1920, as amended, 49 U.S. C. 141(c). 


Section 15(10), relating to the direction of the routing of unrouted 
traffic. 


Sections 15(13), 225, 314, and 415, relating to fixation of reasonable 
allowances to the owner of property transported for transportation 
services rendered, and I. & S. No. 11, The Tap Lire Case. 


Section 25(a) to (g), inclusive, as amended, relating to the installment 
and maintenance of safety devices by carriers by railroad, other 
than enforcement of penalties. 


Section 1(21), (other than enforcement of penalties), so far as relating 
to the compulsory construction of new roads or procurements of 
additional facilities. 


Section 204(a) (1), (2), (3), and (5) of Part II, so far as relating to 
the establishment of reasonable requirements for the safe transpor- 
tation of explosives and other dangerous articles, including inflam- 
mable liquids, inflammable solids, oxidizing materials, corrosive 
liquids, compressed gases, and poisonous substances. 


Section 403(b), relating to establishment of reasonable requirements 
with respect to continuous and adequate service by freight forward- 
ers. 


Section 404(d), relating to agreements between freight forwarders for - 


joint loading of traffic. 


Section 204(c¢) and section 403 (f), so far as relating to the investiga- 
tion of complaints of alleged non-compliance with provisions of 
Parts II and IV, hereinbefore assigned to Division Three, or re- 
quirements established pursuant thereto. 
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Matters arising under the Transportation of Explosives and Danger- 
ous Articles Act, Accident Reports Act, Safety Appliance Act, 
Hours of Service Act, Locomotive Inspection Act, Medals of Honor 
Act, Ash Pan Act, Railroad Retirement Act of 1937, Carriers Tax- 
ing Act of 1937, Railroad Unemployment Insurance Act, the Rail- 
way Labor Act, as respectively amended; the Block Signal Resolu- 
tion of June 30, 1906, and Sundry Civil Appropriation Act of 
May 27, 1908; Postal Service Acts, 39 U. 8. C. 6, 12, 13, 14, and 15, 
so far as those acts relate to duties of the Commission. 


Formal complaints handled under shortened procedure in accordance 
with Rules 44, 46(a), 47, 48, 49, 50, 51, 52, and 54 of the General 
Rules of Practice, other than those in which the issues relate pri- 
marily and predominantly to the interpretation or application of 
tariffs. 





*Commissioner Johnson in lieu of Commissioner Patterson on Bu- 
reau of Service matters. 





DIVISIONS TWO AND THREE 


Alternately, in Monthy Rotation, Commencing in January, 1943, 
With Division Three 


All cases not otherwise herein assigned or referred to another division 
or reserved to the Commission, arising under Part I, and all cases 
involving rates, fares, or charges arising under Parts II, III, and 
IV, which cases (a) have involved the taking of testimony at public 
hearings, and are set to be argued orally before one of such divis- 
ions, or (b) are submitted without oral argument, but which have 
involved the taking of testimony at public hearings. 





DIVISION FOUR 
Finance Division 
COMMISSIONERS PORTER, MAHAFFIE, AND MILLER 


Section 1(18) to (20), inclusive, and sections 303(1), 309, 310, 311, and 
312, relating to certificates of convenience and necessity under 
Parts I and III and permits under Part III, and section 410, re- 
lating to permits under Part IV, including abandonments of serv- 
ice by Freight Forwarders under section 410(i). 


Section 5(2) to (13), inclusive, (other than enforcement of penalties), 
and section 210a (b) of Part II, relating to the consolidation, mer- 
ger, purchase, lease, operating contracts, and acquisition of control 
of carriers, and to non-carrier control, including matters of public 
convenience and necessity directly related thereto. 


Section 5(14) to (16), inclusive, relating to common control of railroads 
and common carriers by water. 
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Section 302(e) and section 303 (b) to (h), inclusive, relating to exemp- 
tions of water carriers from the provisions of Part III. 


Section 304(c) relating to classifications of groups of water carriers 
subject to Part III and rules, regulations, and requirements re- 
lating thereto, 


Sections 20a and 214 (other than the enforcement of penalties), relating 
to the issuance and approval of securities of carriers under Parts 
I and II, and to the holding of interlocking positions as director 
or officer. 


Section 411(d) and (f), relating to investigation of alleged violations 
of section 411(a), (b), and (c). 


Sections 204(c), 304(e), and 403(f), so far as relating to the investi- 
gation of complaints of alleged non-compliance with provisions of 
Parts II, III, and IV, hereinbefore assigned to Division Four or 
requirements established pursuant thereto. 


The Uniform Bankruptcy Act, as amended, 11 U. S. C. relating to the 
reorganization of corporations subject to the exercise of the regula- 
tory powers of the Commission. 


Matters arising under the Reconstruction Finance Corporation Act, 
as amended, and under Section 20 of Title II of the Emergency 
Relief and Construction Act of 1932, as amended. 


Matters arising under the Clayton Antitrust Act, as amended, (other 
than enforcement of penalties). 


Matters arising under Section 22(b)(9) of the Internal Revenue Code 
(relating to exclusions from gross income) as amended by the Act 
approved June 29, 1939, See. 215(a), 53 Stat. 875. 


Matters arising under Section 204 of the Transportation Act, 1920, 49 
U. S. C. 73, as amended. 





DIVISION FIVE 
Motor Carrier Division 
COMMISSIONERS LEE, ROGERS, AND PATTERSON 


Section 203(b), relating to partial exemption from the provisions of Part 
II, including determinations as to the necessity for application of 
Part II to transportation within a municipality, between contiguous 
municipalities, or within an adjacent zone, and the determination 
of the limits of such zones, referred to in section 203(b) (8) and to 
casual transportation operations by motor vehicle, referred to in 
section 203(b) (9). 


Section 204(a) (1) to (3), inclusive, so far as relates to reasonable re- 
quirements with respect to continuous and adequate service and 
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transportation of baggage and express by common carriers, and to 
qualifications and maximum hours of service of employees and safety 
of operation and equipment for common, contract, and private 
carriers, but not including requirements for the safe transporta- 
tion of explosives and other dangerous articles. 


Section 204(a)(4) and section 211(a) to (c), inclusive, relating to the 
regulation of brokers (other than their accounts, records, and re- 


ports). 


Section 204(a) (4a), relating to certificates of exemption to motor car- 
riers operating solely within a single State. 


Section 204(a)(7), so far as relates to inquiries into the management 
of the business of motor carriers and brokers and persons control- 
ling, controlled by, or under common control with motor carriers, 
and requests for information deemed necessary to carry out the 
provisions of Part II. : 


Section 204(b), relating to the establishment of classifications of brok- 
ers or of groups of carriers and just and reasonable rules, regula- 
tions and requirements therefor. 


Sections 206, 207, and 208, relating to certificates of public convenience 
and necessity. 


Section 209, relating to permits. 
Section 210, relating to dual operations. 
Section 210a(a), relating to grants of temporary operating authority. 


Section 212, relating to suspension, change, revocation, and transfer of 
certificates, permits, and licenses. 


Section 215, relating to security for the protection of the public. 
Section 224, relating to identification of motor carriers. 


Section 403(c) and (d), relating to authority to prescribe reasonable 
rules and regulations governing the filing of surety bonds, policies 
of insurance, etc., by freight forwarders. 


Section 204(c) and 403(f), so far as relating to investigation of com- 
plaints of alleged noncompliance with the provisions of Parts II 
and IV assigned to Division Five or requirements established 
pursuant thereto. 


Any other matters arising under Part II not hereinbefore specially 
assigned or referred to other divisions. 


In connection with the foregoing assignments Division Five is author- 
ized to institute, conduct and determine investigations into motor- 
carrier practices pertaining to matters covered by such assign- 
ments. 
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COMMISSION COMMITTEES COMMISSIONERS 
1. Rules and Reports ...........:cccccecceesees AITCHISON, PORTER, AND MAHAFFIE 
IY silicic nincctieniidieilinsiniemntisinieiias SPLAWN, MAHAFFIE, AND ROGERS 


The Chairman of the Commission may designate a Commissioner 
to fill a vacancy on any Committee until the Commission otherwise 
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ASSIGNMENT OF WORK, BUSINESS, AND FUNCTIONS TO INDIVIDUAL 
MEMBERS OF THE COMMISSION UNDER SECTION 17(2) 


In rotation, shortened procedure cases 
under Rules 44, 46(a), 47, 48, 49, 50, 
51, 52, and 54 of the General Rules of 
Practice, submitted to Division Two 
or Division Three according to the as- 
signment heretofore made. 


Distribution of carrier accounts and 


spreading of items over periods of 
time ; and prescription of depreciation 
rates .and modification thereof as to 
individual carriers under sections 
20(4), 220(¢c), and 313(d). 


Avoplications under section 20a (12) for 
authority to hold the position of of- 
ficer or director of more than one cor- 
poration, when all the corporations 
are part of the same system. 


To the individual Mem- 
bers of Divisions Two and 
Three 


Commissioner to whom the 
Bureau of Accounts re- 
ports 

[COMMISSIONER MAHAFFIE] 


Commissioner to whom the 
Bureau of Finance reports 
[COMMISSIONER MAHAFFIE] 
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Applications and complaints on the 
special docket. 


The reference of cases involving sup- 
posed violations of law under the In- 
terstate Commerce Act, the Elkins 
Act, or related acts, to the Depart- 
ment of Justice for investigation and 
possible prosecution. 


Postponement of the effective date of 
orders in proceedings which are the 
subject of suits brought in a court to 
enjoin, suspend, or set aside the de- 
cision, order, or requirement therein. 


Uncontested matters arising under the 
Boiler Inspection Act, as amended. 


Applications for temporary authority 
for service by common or contract 
carriers by motor vehicle under sec- 
tion 210a(a). (This assignment 1s 
concurrent with the assignment of this 
section to Division Five, supra). 


Uncontested matters under section 25, 
the Safety Appliance Acts, as amend- 
ed, the Hours of Service Act, as 
amended, and section 3 of the Acci- 
dent Reports Act (including the mak- 
ing of reports of investigations under 
that section except those in which tes- 
timony is taken at a public hearing). 


Uncontested matters relating to the 
transportation of explosives and other 
dangerous articles. 


Requests of carriers for extension of 
time for filing annual reports. 





Commissioner to whom the 
Bureau of Informal Cases 
reports 

[COMMISSIONER LEE] 


Commissioner to whom the 
Bureau of Inquiry reports 
[COMMISSIONER PORTER] 


Commissioner to whom the 
Bureau of Law reports 
[COMMISSIONER PORTER] 


Commissioner to whom the 
Bureau of Locomotive In- 
spection reports 

[COMMISSIONER PATTERSON | 


Commissioner to whom the 
Bureau of Motor Carriers 
reports 

[COMMISSIONER ROGERS] 


Commissioner to whom the 
Bureau of Safety reports 
[COMMISSIONER PATTERSON ] 


Commissioner to whom the 
Bureau of Service reports 
[COMMISSIONER JOHNSON ] 


Commissioner to whom the 
Bureau of Transport Eco- 
nomics & Statistics reports 
[COMMISSIONER SPLAWN | 
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(a)Special permissions or other permis- Commissioner to whom the 
sible waivers of rules regarding sched- Bureau of Traffic reports 
ules of rates, ete., under sections 6, [COMMISSIONER AITCHISON] 


217, 218, 306, 405 and 409(a) ; (b) re- 
leased rates applications under sec- 
tion 20(11); (c) Ex Parte No. 13, 
with respect to modifications under 
section 6(3) of posting requirements 
of section 6(1) ; and (d) reduced rates 
authorizations in cases of calamitous 
visitation under section 22. 


Merely procedural matters in any for- “Chairman of the respective 
mal case or pending matter, and ex- divisions 
tensions of time for compliance with 
orders (except in investigations on 
the Commission’s own motion), in any 
such case or matter which is not the 
subject of a suit in court, when the 
subject matter or particular proceed- 
ing has been or is assigned or referred 
to the division; Provided, That if the 
proceeding has been assigned to a 
Commissioner for administrative 
handling or preparation of report, 
such Commissioner shall act on such 
procedural matters (including exten- 
sions of time for compliance with or- 
ders); and if the subject matter or 
particular proceeding has not been as- 
signed or referred to a division or to 
a Commissioner, the chairman of Di- 
vision One may act on such matters. 


In each of the foregoing delegations and assignments to an individ- 
ual Commissioner, it is ‘contemplated that in event of his absence or 
disability the senior member of the division which has jurisdiction of 
the subject matter or proceeding who is present shall act instead of the 
Commissioner above designated. In event of the absence or disability 
of a Commissioner to whom a proceeding not referred to a division has 
been assigned for administrative handling or preparation of report, 
procedural matters in connection with such proceeding may be acted 
upon by the Chairman of the Commission. 

In respect of all such matters, petitions for reconsideration or for 
rehearing of any order or decision of an individual Commissioner as 
herein authorized shall be initially passed upon by the division to which 
the general subject is referred, and if the general subject has not been 
referred to a division, then by the Commission. 

All such petitions shall be governed by the general rules of practice 
of the Commission. 
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REHEARINGS AND FURTHER PROCEEDINGS 


For the proper and more convenient dispatch of business, and to 
the ends of justice, the following regulations of the conduct of proceed- 
ings are adopted (in addition to those governing the parties, as set out 
in the Rules of Practice), in respect of rehearings,, reconsiderations, 
further hearings, and supplementary proceedings, when upon the ap- 
plication of any party to the decision, order, or requirement of a divis- 
ion of the Commission. 

The application (and any supporting or opposing documents) when 
submitted shall be considered by the division: if the division grants the 
same, the application will stand as granted by the division and denied 
by the Commission, and further proceedings will be before the division 
and under its direction. Any further decision, order or requirement 
of the division shall be subject to application for rehearing as provided 
in the act. If the division does not grant the application, the applica- 
tion (and supporting or opposing documents) will be considered by the 
Commission, which in its discretion will determine if sufficient reason 
for granting a rehearing or taking any other action has been made to 
appear. 
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1. C. C. REPORTS ON PROPOSED LEGISLATION TO REGULATE 
AGREEMENTS BETWEEN CARRIERS 


The recent decision by the Supreme Court in State of Georgia v. The 
Pennsylvania Railroad Co., et al., in respect to enjoining rate agree- 
ments claimed to be in violation of the anti-trust laws has given par- 
ticular significance to the bill (H. R. 2536) introduced by Congressman 
Bulwinkle to vest the Interstate Commerce Commission with regulatory 
powers in respect to this subject. 

The following letter from the Commission’s Legislative Committee, 
of which Commissioner Splawn is chairman, contains interesting com- 
ments on the proposed legislation. 


Mareh 17, 1945 


Honorable Clarence F. Lea, Chairman 

Committee on Interstate and Foreign Commerce, 
House of Representatives, 

Washington, D. C. 


My dear Chairman Lea: 


Your letter of March 10, 1945, addressed to the Chairman of the 
Commission and requesting a report and comments on H. R. 2536, in- 
troduced by Congressman Bulwinkle, ‘‘To amend the Interstate Com- 
merce Act, with respect to certain agreements between carriers,’’ has 
been referred to our Legislative Committee. After careful consider- 
ation by that Committee, I am authorized to submit the following com- 
ments in its behalf: 


Recommendations in |. C. C. Annual Report 


In the Commission’s last annual report under the heading ‘‘ Rate 
Bureaus and Conferences’’ (pp. 28-31), the view was expressed that 
there was danger from undue breadth in interpreting and applying 
the Sherman Act to carriers subject to the Interstate Commerce Act. 
We further stated our belief that there was a need for legislation to 
clarify the rights and duties of such carriers in connection with the 
antitrust laws. Accordingly, in the same report (p. 106) we made the 
following legislative recommendation : 


14. We recommend that the Interstate Commerce Act be 
amended so as to provide adequate regulation of two or more com- 
mon carriers or freight forwarders subject to the act, when they 
agree upon and act jointly through a bureau, conference, or asso- 
ciation in establishing rates, fares, charges, et cetera, subject to 
the provisions of the act. 


H. R. 2536 appears to have been drafted for the purpose of meeting 
the need pointed out in our report above quoted, and in that respect 
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is similar to H. R. 2720, introduced also by Congressman Bulwinkle in 
the 78th Congress. However, the two measures differ fundamentally’ 
from each other. 


The Bill Explained 


Briefly summarized, H. R. 2536 would amend the Interstate Com- 
merce Act so as to provide a method whereby two or more common car- 
riers or freight forwarders subject to the Interstate Commerce Act 
who are parties to an agreement could submit the agreement to the 
Interstate Commerce Commission for approval. The effect of such 
approval would be to relieve the parties from the operation of the anti- 
trust laws in making and carrying out the agreement. For this pur- 
pose the amendment would add to the Act a new section, designated 5a. 
This designation is appropriate because section 5 now grants exemption 
from the antitrust laws for certain transactions of carriers, which must 
be approved by the Commission. We favor the general plan of the 
bill but have some suggestions for its improvement which will now be 
stated. 


Suggested Changes 


In paragraph (1) the term ‘‘carrier’’ is defined as ‘‘any common 
earrier subject to part I, II, or III, or any freight forwarder subject 
to part IV, of this Act.’? We suggest adding the words ‘‘or contract’’ 
after the word ‘‘common’’ in line 6. While ordinarily common carriers 
more frequently have occasion to enter into agreements than contract 
carriers, the latter (in the case of both motor and water transporta- 
tion) maintain organizations for the consideration of common problems, 
and we believe that for this purpose they should have the protection 
which such a measure would give them. 

Under paragraph (2) the requisite finding of the Commission would 
be that— 


by reason of furtherance of the national transportation policy de- 
elared in this Act, the relief provided in paragraph (3) should ap- 
ply with respect to the making and carrying out of such agreement. 


We believe that this statement of the standard set up for the Com- 
mission’s guidance is too indefinite. As a substitute, we suggest the 
following, which follows the phraseology of certain other sections of 
the Act of a kindred nature: 


the object of the agreement is appropriate for the proper perform- 
ance by the carriers of service to the public and consistent with the 
public interest and the national transportation policy declared in 
this Act, and that the agreement will not unduly restrain com- 
petition. 
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By the sentence beginning in line 23 of page 2, it would be pro- 
vided that ‘‘no order shall be entered under this section except after 
notice and opportunity for hearing. ...’’ In terms this requirement 
would apply both to orders of approval and orders of termination. The 
context, however, indicates that perhaps orders of termination were 
principally in mind here. In our opinion, the requirement should be 
limited to orders of termination. If it is made applicable to orders of 
approval, there would be doubt as to who should be notified and have 
an opportunity for hearing except possibly the general public. Such 
a requirement would be unnecessarily burdensome, we believe, and it 
should be sufficient with reference to orders of approval to authorize 
the Commission to set the application for hearing only when a hearing 
may be deemed necessary. 

The foregoing suggestions and a few others of a minor nature are 
embodied in the following redraft of paragraph (2) for such use as 
it may serve: 


(2) Any carrier, party to an agreement (other than for a 
pooling, division, consolidation, merger, purchase, lease, acquisition, 
or other transaction to which section 5 is applicable) between or 
among any two or more carriers may, under such rules and regula- 
tions as the Commission may prescribe, apply to the Commission 
for approval of the agreement, and the Commission shall by order 
approve any such agreement if it finds that the object of the agree- 
ment is appropriate for the proper performance by the carriers of 
service to the .sablic and consistent with the public interest and the 
national transportation policy declared in this Act, and that the 
agreement will not unduly restrain competition; otherwise the ap- 
plication shall be denied. The approval of the Commission may be 
subject to such terms and conditions as shall be found by the Com- 
mission to be just and reasonable in the premises. If the Commis- 
sion shall consider it necessary in order to determine whether the 
findings specified above may properly be made, it shall set the ap- 
plication for public hearing. The Commission shall by order term- 
inate its approval of any such agreement previously approved by 
it, or modify any terms and conditions upon which such approval 
was granted, if it considers such action necessary to conform to the 
standards set forth in this paragraph. No such order of termination 
shall be entered except after notice and opportunity for hearing, 
and the effective date of any order of termination shall be post- 
poned for such period as the Commission determines to be reason- 
ably necessary to avoid undue hardship. The Commission shall 
not approve any agreement which establishes a procedure for the 
determination of any matter through joint consideration unless un- 
der the agreement reasonable opportunity, in the light of the 
matter involved, to act contrary to the determination arrived at 
through such procedure is afforded to each party to the agreement 
which did not concur in such determination. 
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Rate Bureaus 


Although this bill is no doubt intended to provide a measure of 
regulation for rate bureaus and other organizations maintained by car- 
riers or associations thereof, these are not specifically referred to in 
the bill, which omits two other features which have generally been con- 
sidered important in connection with this subject, namely the power of 
the Commission to require reports from such bodies and to inspect their 
records and accounts. Concerning this matter, we made the following 
legislative recommendation in our last annual report: 


4. We recommend that the various provisions of the act, au- 
thorizing the Commission to require reports from carriers, and others 
and to inspect and copy accounts, books, records, et cetera (sections 
20, 220, 313, and 412), be amended so as to be applicable to asso- 
ciations or organizations maintained by or in the interest of any 
group of carriers or freight forwarders subject to the act. 


The amendments above recommended would effectively complement the 
one proposed in H. R. 2536, and if these were to be made, we believe 
that our power to regulate the rate bureaus would be adequate. 

With the modifications of H. R. 2536 herein suggested, we recom- 
mend that this bill pass. 


Respectfully submitted, 


/s/ Wauter M. W. Spiawn. 
Chairman, Legislative Committee 


Water M. W. Seprawn 
CHARLES D. MAHAFFIE 
JoHN L. RoaGEers 
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VIEWS OF THE COMMISSION CONCERNING PROPOSED LEGISLATION IN RE- 
SPECT TO UTILIZATION BY FREIGHT FORWARDERS OF SERVICES 
OF MOTOR COMMON CARRIERS 


April 16, 1945 


Honorable Burton K. Wheeler, Chairman, 
Committee on Interstate Commerce, 
United States Senate, 

Washington, D. C. 


My dear Chairman Wheeler: 


Your letter of March 29, 1945, requesting a report and comments 
on 8. 797, introduced by yourself, ‘‘To amend section 409 of the Inter- 
state Commerce Act, with respect to the utilization by freight forward- 
ers of the services of common carriers by motor vehicle,’’ has been 
carefully considered by the Commission, and I am authorized to submit 
the following comments: 


Views of the Majority 


The views of certain members of the Commission differ from those 
about to be expressed and will be indicated in an accompanying state- 
ment. 

The provisions of section 409 expire on May 16, 1945. That sec- 
tion authorizes the maintenance and use of joint rates between freight 
forwarders and motor common carriers subject to part II of the Act. It 
was intended as a temporary measure until assembling and distribution 
rates authorized in section 408 could be established. 

On July 12, 1938, in Acme Fast Freight, Inc. Common Carrier 
Application, 8 M. C. C. 211, the Commission found joint rates between 
forwarders and motor carriers to be unlawful, and in a supplemental 
report, 17 M. C. C. 549, decided July 24, 1939, the joint tariff of Acme 
Fast Freight, Inc., and certain other forwarders was ordered canceled. 
This action was sustained in Acme Fast Freight, Inc. v. United States, 
30 Fed. Supp. 968, and affirmed on April 8, 1940, by the Supreme 
‘Court, 309 U. S. 638. In a report commenting on pending bills, which as 
amended later became part IV of the Act, embodied in a letter addressed 
to you on March 12, 1941, the Commission said: 


Joint rates between shippers and carriers are anomalous. There 
is no occasion whatever, so far as we know, for joint rates between 
forwarders and carriers subject to Part I and Part III, and the 
only occasion for such rates between forwarders and carriers sub- 
ject to Part II is one of expediency. By means of joint rates of 
this character the shipper, ie., the forwarder, can pay the motor 
carrier compensation in the form of a division which is less than 
other shippers pay for like services, and without raising questions 
of unjust discrimination or undue preference and prejudice. This 
ought not to be. 
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Part IV of the Act providing for the regulation of freight for- 
warders was enacted on May 16, 1942. The authorization for joint 
rates in section 409 then carried an expiration date of November 16, 
1943. That date was later extended to May 16, 1945, or three years 
from the date of enactment of part IV. It will be noted that it is now 
close to seven years since the forwarders and motor carriers were first 
put on notice that joint rates were unlawful and should be canceled. — 

S. 797 would authorize ‘‘rates, charges, compensation, or divisions’’ 
which freight forwarders would pay to common carriers by motor ve- 
hicle ‘‘under agreements between such freight forwarders and common 
carriers, in such manner as will be in furtherance of the national trans- 
portation policy declared in this Act.’’ The authority to make ‘‘agree- 
ments’’ between forwarders and motor carriers would perpetuate evils 
inherent in the present forwarder rate structure. Generally speaking, 
the larger and more influential forwarders have been able to prevail 
upon the motor carriers to accord them relatively lower divisions of their 
joint rates than have the smaller forwarders. The latter frequently 
have to pay the regularly published rates. This favors the few and 
unjustly discriminates against the many. The opportunity for ‘‘agree- 
ments’’ would permit these discriminations to continue, and would in 
effect recognize volume of tonnage offered as a sufficient reason for 
discriminating in rates as between large and small forwarders. It was 
to get away from the undue influence of large shippers in rate making 
that the act to regulate commerce was originally enacted, and it seems 
to us that the underlying purpose of this bill would be contrary to the 
dominant scheme of the Interstate Commerce Act. We are convinced 
that the only way to eliminate undue preference of the large forwarder 
is to forbid all joint rates or agreements in whatever form as between 
forwarders and common carriers subject to the Act. 

It is no answer to say that under the bill the Commission would be 
expected to determine and prescribe the ‘‘reasonable, just, and equit- 
able’’ compensation to be paid by the forwarder to the motor carrier 
under the agreements made, (1) because in our opinion, the powers 
thus conferred would in large measure be an ineffective means of pre- 
venting undue prejudice or preference both as between large and small 
motor carriers and between large and small forwarders, and (2) be- 
cause such a determination would require an extensive period of in- 
vestigation and consideration by the Commission, during which the 
opportunity for favoritism would continue largely unchecked. Above 
and beyond these objections, however, is the fundamental consideration 
that such favoritism should not be invited or encouraged by authorizing 
what in effect, at least at the time they became effective, would be secret 
agreements for the compensation to be paid to a common carrier by one 
who stands in a shipper relation to such carrier. Compensation for the 
transportation by motor carriers of shipments offered by freight for- 
warders should be published and filed in the form of rates and charges 
in the same manner as is now required for the transportation by part I, 
II, and III carriers of shipments offered by any other shipper. The 
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appropriate approach to this problem, therefore, we believe, is not by 
the authorization of agreements, but by the filing in the regular man- 
ner of the rates and charges to be paid for the transportation per- 
formed. 

It ‘has been suggested that, since forwarders use the services of 
common carriers as does the Railway Express Agency, the former should 
‘be allowed to make agreements with the carriers similar to those made 
by the Express Agency with the railroads. There is a vast distinction 
between the relations of forwarders and the Express Agency to the 
underlying carriers. The Express Agency has an identical contract with 
each railroad, which would not be true of the forwarder. The profits, if 
any, accrue to the railroads, whereas under the forwarder arrangement 
the profits would accrue, as they do now under the joint rates, to the 
forwarders. The routing of express shipments, although in the control 
of the Express Agency, must of necessity depend primarily upon avail- 
able train service rather than upon solicitation by, or concessions from, 
the transporting carrier, whereas concessions in the amount of com- 
pensation to the carrier would be the most important factor in the case 
of the forwarder. Thus, the considerations which led to the adoption 
of laws prohibiting unjust discrimination and undue prejudice and pref- 
erence as between large and influential shippers on the one hand, and 
smaller shippers on the other, are practically absent in express service, 
but are highly prominent in forwarder service. 

Section 409 as it would be under the bill, and as it is now, would 
unduly prefer motor carriers and unjustly discriminate against car- 
riers subject to parts I and III of the Act. It would permit motor 
carriers, but not railroads or water carriers, to accord special rates 
or charges to forwarders. In the post-war period of intensified com- 
petition this could be expected to result in diverting large volumes of 
traffic from the railroads and probably from the water carriers to motor 
carriers fortunate enough to be able to make special arrangements 
with forwarders. 

Moreover, the approval of compensation by forwarders to motor 
carriers used by them under agreements, as authorized in this bill, 
would for all practical purposes nullify the provisions of section 408, for 
of course the large forwarders who could make it worth while for motor 
carriers to publish assembling and distribution rates will not be inter- 
ested in such rates so long as they are permitted to benefit generously 
from joint rates or special agreements. 

In our last Annual Report, page 104, we pointed out that 


Little progress has been made in establishing assembling and 
distribution rates pursuant to section 408. One reason for this 
condition is a difference of opinion between motor carriers and 
freight forwarders concerning the level of such rates, the forward- 
ers generally taking the position that the rates should not exceed 
the motor carriers’ divisions of the present rates. Another reason 
is the fear on the part of the forwarders that, if assembling and 
distributing rates are established, there will be demands for sim- 
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ilar rates by shippers claiming to be entitled to those rates on their 
traffic on the ground that they employ the instrumentalities or 
services of the carriers under like conditions. In view of this sit- 
uation, we have little reason to expect that a satisfactory system 
of assembling and distributing rates will have been established by 
May 16, 1945, when joint rates between motor carriers and freight 
forwarders will no longer be lawful, unless the act is further 
amended. 


In a letter dated August 14, 1943, addressed to you by our Legisla- 


tive Committee, reporting on a proposed amendment of section 409 
submitted by you for comment, the committee said: 


As we have previously pointed out, the principal, if perhaps 
not the sole, reason for the reluctance of the motor carriers to es- 
tablish rates under section 408 is the requirement of that section 
that assembling or distribution rates shall be applicable not only 
to forwarders but also to ‘‘others who employ or utilize the instru- 
mentalities or services of such common carriers under like condi- 
tions.’’ It is our considered judgment that the assembling and 
distribution rates should be limited to use by forwarders. Although 
Congress has not given the status of a common carrier to forward- 
ers, they have been recognized as a public agency and made sub- 
ject to regulation similar to that applied to common carriers. It 
may be assumed that they exercise a valuable public function in 
consolidating freight shipments from and to the smaller communi- 
ties and business concerns in such a way as to reduce transporta- 
tion cost. The shippers who could use the assembling and dis- 
tribution rates under section 408, however, are either large shippers 
or those in a position to form associations of their own for the pur- 
pose of consolidating shipments. The service which they perform 
results in little or no real transportation economy in comparison 
with the transportation of shipments of like size by other shippers. 
Section 408 as it now stands, therefore, would tend to create unjust 
preference of the larger shippers who are actual buyers and sellers 
of goods and undue prejudice to smaller shippers and communities. 
Forwarders are not engaged in merchandising, and the establish- 
ment of assembling and distribution rates limited to them would 
not tend to create undue prejudice and preference. 

We are of the opinion that section 408 should be amended by 
eliminating therefrom the following words: 

and others who employ or utilize the instrumentalities or serv- 

ices of such common carriers under like conditions, * * * if 

such difference is justified by a difference in the respective ° 

conditions under which such instrumentalities or services are 

employed or utilized. 

The language used implies that there will be shippers who will 
not utilize the instrumentalities or services of common carriers, 
for which assembling or distribution rates are established, under 
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conditions like those under which freight forwarders will use them. 
There might be considerable litigation, however, with respect to 
the lawfulness of such rates before they could be put into effect, 
Distinctions would have to be made between shippers, other than 
forwarders, to determine the class or classes of such shippers that 
could lawfully use the services at the special rates. It might be 
very difficult to formulate distinctions that would avoid findings of 
unjust discrimination, undue prejudice, or undue preference. If 
distinctions must be drawn as a practical matter it would seem to 
be much easier, and less likely to create unjust discrimination, to 
draw them between freight forwarders on the one hand, and all 
other shippers on the other. A freight forwarder, as such, is not in 
competition with other classes of shippers and therefore distine- 
tions as to the services furnished the freight forwarder might more 
readily be drawn. It appears, also, that the extension of time 
granted in section 409 for the continuance of joint rates was 
granted to afford carriers and freight forwarders an opportunity 
to work out assembling and distribution rates authorized in section 
408. The proposed amendment to that section suggested here would 
facilitate that work. 


Our experience in the administration of part IV of the Act since 
that letter of August 14, 1943, was written has confirmed the soundness 
of the position therein taken. 

Accordingly, we are strongly on the view that S. 797 should not pass, 
but rather, in order to place the freight-forwarder rate structure upon a 
sound basis consistent with the other provisions of the Interstate Com- 
merce Act, that all joint rates between freight forwarders and motor 
carriers should be promptly cancelled, and that section 408 should be 
amended by eliminating therefrom the words— 


and others who employ or utilize the instrumentalities or services 
of such common carriers under like conditions, * * * if such differ- 
ence is justified by a difference in the respective conditions under 
which such instrumentalities or services are employed or utilized. 


An appropriate bill giving effect to this latter recommendation is 
attached. 


Respectfully submitted, 
/s/ Joun L. Rocers, Chairman. 
Commissioners Aitchison and Johnson were necessarily absent and 
not participating. 
Minority Views 


Commissioner Patterson agrees with this letter insofar as it refers 
to the proposed amendment of section 409. He does not concur in 
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the recommendation for the amendment of section 408 since he is of the 
view that it would set up a preferred class of shippers. 

Chairman Rogers, Commissioners Mahaffie and Splawn join in 
the following comments: 

We concur in the conclusion as to the desirability of amending sec- 
tion 408 as recommended above. But we do not agree that we should 
urge upon you at this time the consideration of such an amendment. 
The bill upon which you have asked us to comment is limited to section 
409. We believe as a practical matter that the time is too short be- 
tween now and May 16 to consider an amendment to section 408 along 
with the proposed amendment to section 409. If it be thought that 
amendments to both sections should be considered contemporaneously, 
we respectfully suggest that an amendment to section 409 substituting 
the words ‘‘forty-two’’ for the words ‘‘thirty-six’’ should be immediate- 
ly passed so that your committee and the Congress might have another 
six months within which to consider the arguments for and against 
the respective proposals. 

We, therefore, confine our comments to S. 797 as a proposal to 
amend only section 409. 

The provisions of section 409 expire on May 16, 1945. After that 
date no joint rates of any kind will be permitted between forwarders and 
motor carriers, and forwarders will be confined solely to the use of 
rates provided under section 408. 

Originally, freight forwarders’ operations were confined almost ex- 
clusively to service between on-line points, and consolidated shipments 
were moved in full carload lots by rail. The compensation received by 
the forwarders for this service is the difference between the established 
less-than-carload rate and the carload rate. By the use of these through 
ears they provide a more expeditious service than the railroads on less- 
than-carload freight. Subsequently, the forwarders commenced using 
motor carriers for transportation not only between on-line points but 
to and from off-line points, thereby providing shippers and receivers at 
the off-line points with the same expeditious service rendered to ship- 
pers and receivers at on-line points. 

The economical and efficient conduct of freight forwarder oper- 
ations requires that traffic be moved the maximum possible distance in 
consolidated shipments. The forwarders’ through rate to-the shipper 
from actual origin to ultimate destination ordinarily cannot greatly 
exceed the through less-than-carload rail rate or the through less-than- 
truckload motor carrier rate. Thus, to operate at a profit, the ag- 
gregate amount which the forwarder pays the underlying carriers 
whose services it employs, must not exceed the through less-than-car- 
load or less-than-truckload rates of such carriers. Forwarders contend 
that if they are required to pay the full local rates of motor carriers 
whose services they employ it would result in a curtailment of their 
service to the public not only to and from many off-line points which 
presently enjoy such service, but also between on-line points, since a 
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considerable amount of the latter traffic originates at or is destined to 
off-line points. 

Representatives of motor carriers have urged the desirability of 
handling forwarder traffic, and assert that any discontinuance of such 
transportation would seriously impair their operations. It is esti- 
mated by one company that as much as 25 to 30 percent of the total 
tonnage transported by it consisted of freight forwarder traffic. Various 
motor carriers have represented that the divisions they received from 
the forwarders are satisfactory. 

S. 797 is a constructive proposal and will, we believe, remove many 
of the difficulties which have been so troublesome. One of the chief 
of these difficulties has been the confusion incident to looking at the 
forwarder as a shipper in competition with other shippers. A little 
reflection makes it clear that the forwarder.is not a shipper in the 
common acceptance of that term. The forwarder produces no com- 
modities, processes no commodities, merchandises no commodities. The 
forwarder has no title to or interest in the freight to be transported 
other than to bring about its transportation by means of the instru- 
mentalities and facilities of common carriers. In this respect the for- 
warder resembles the express company. The Congress has by statute 
given the express company the status of a common carrier and has per- 
mitted it to contract with railroads and other common carriers for the 
use of instrumentalities which enable the express company to dis- 
charge its obligation under the Interstate Commerce Act. Likewise in 
part IV the Congress carved out a special status for the freight for- 
warder. It is authorized and required to publish tariffs and to issue 
bills of lading and is regulated in these respects as though it were a 
common carrier under part I, part II, or part III. Complying with 
the various sections of part IV, the freight forwarder solicits traffic, 
issues to its customer or patron, the shipper, its own bill of lading, 
charges the rate published in its own tariff and assumes full respon- 
sibility for the transportation of the freight. In order to discharge 
this obligation, it arranges with common carriers for the use of their 
instrumentalities. In the ease of railroads the freight forwarder us- 
ually consolidates less-than-carload shipments into carload shipments 
and ships over the railroad at the carload rate. In dealing with motor 
carriers it has made arrangements for the transportation of both truck- 
load and less-than-truckload shipments for a price to the forwarder less 
than the rates of the motor carrier available to shippers in general. 

These arrangements at first were frequently called joint rates and 
the payment of the forwarder to the motor carrier was frequently termed 
a division, hence the many arguments that such joint rates and divis- 
ions were an evasion of the published tariff of the highway carrier and 
resulted in a rebate to the forwarder as a shipper. The Congress dis- 
tinguished between the character of the forwarder and the shipper 
and enacted part IV. 

In section 408 a certain type of rates called assembling and dis- 
tribution rates were made particularly available to the forwarder. In 
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discussing the reasons for authorizing assembling and distribution rates 
the following statement appears on page 12 of the House Report :* 


The decision of the Committee not to include permanent authority 
for joint rates between freight forwarders and carriers subject to 
parts I, II, and III was not based on the belief that freight for- 
warders should be required to pay full published rates to such car- 
riers in all cases. On the contrary, the committee is of the opinion 
that there is ample justification for the rates available to forwarders 
(and to others who utilize the services of carriers under like condi- 
tions), lower than the rates available to shippers generally, on 
account of the special conditions under which forwarders and cer- 
tain other persons utilize the services of carriers in assembling and 
distributing operations. 


The House Report, page 12, enumerated some of the special condi- 


tions which, in the opinion of the Committee, furnished justification for 
not prohibiting common carriers subject to the act from establishing 
assembling or distribution rates. These are: 


Solicitation expense to the carriers is virtually eliminated * * *; 
clerical and detail work of the carrier (billing, accounting, rating, 
classifying, etc.) is substantially reduced * * *; the carriers work in 
handling and investigating claims for loss or overcharge is greatly 
reduced * * *; the carrier receiving property from individual 
shippers, for transportation to a concentration point, is saved time 
and expense by reason of not having to make delivery of the sep- 
arate shipments to individual consignees * * *; forwarder traffic 
provides tonnage for the short-line carriers, which would not 
otherwise be available to such carriers, in the case of shipments 
originating at, or destined to distant points * * *; a forwarder 
moves traffic in regular established channels, in fairly predictable 
volume, thus enabling the carriers whose services are utilized to 
allocate equipment in advance, and to depend on a more or less 
steady flow of traffic. 


All of the special conditions enumerated in the House Report also 





apply to traffic moving between terminals, and there is fully as 
much, if not more, justification for a lower charge for this service to 
the freight forwarder. The traffic handled by a motor carrier for a 
freight forwarder between terminals is a combination of individual 
consignments each moving under individual bills of lading issued by 
the freight forwarder to the shipper. If the motor carrier were to handle 
these individual shipments in its own behalf and under its own bills 
of lading, the following service elements would be involved (1) solici- 
tation, (2) pick up, (3) billing, (4) assembling and loading into over- 
the-road equipment, (5) over-the-road movements between terminals, 





1No. 1172, 77th Congress, Ist Session. 
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(6) break down of combined load at destination, (7) delivery of in- 
dividual consignments, (8) collection of charges, and (9) handling of 
claims. 

In the terminal-to-terminal movement for a freight forwarder, the 
fifth element of service is the only one performed by the motor carrier, 
It is true the motor carriers do bill the forwarder for a combined load 
and in a secondary way participate in the settlement of damage claims. 
The service performed by the motor carrier, however, is not comparable 
to that which it would render if it performed the service in its own 
behalf. 

Section 408 contemplates the establishment for the future of as- 
sembling and distribution rates only. Although more than two and 
one-half years have elapsed since its enactment, in only a few instances 
have motor carriers established assembling and distribution rates. The 
reluctance of the carriers to establish such rates is accounted for by 
their apprehension that their publication might result in their exten- 
sive utilization by shippers, with a consequent depletion of the motor 
carriers’ revenues, and the carriers fear that the publication of a re- 
duced level of rates, even if limited to freight forwarders, would provide 
a basis for attack upon corresponding motor carrier rates to the general 
public. 

The Congress was aware of the probability of this situation develop- 
ing. The following statement appears on page 13 of the House Report: 


The transfer from operation under joint rates to operation 
under ‘‘assembling’’ and ‘‘distribution’’ rates may, however, take 
considerable time. The freight forwarders themselves cannot es- 
tablish such rates. They will have to be established, if at all, by 
common carriers subject to parts I, II, III, and such rates will have 
to be determined upon, included in tariffs filed with the Commis- 
sion, and published in a form available to the shipping public. 


In section 409 the so-called joint arrangements, joint rates, divis- 
ions, concurrences, or special-agreements in fact were continued for a 
period. Freight forwarders in their operations today offer a complete 
coordinated transportation service which is most nearly analogous to that 
provided by the Railway Express Agency. In In Re Express Rates, 
Practices, Accounts and Revenues, 24 I. C. C. 380, we defined the express 
company as a freight forwarder by passenger train. In Coordination of 
Motor Transportation, 182 I. C. C. 263, we said, at page 370: 


The relation of the so-called ‘‘express freight companies’’ is sim- 
ilar to that of the forwarding companies. Both should be made 
subject to the provisions of the Interstate Commerce Act. 


In Freight Forwarding Investigation, 229 I. C. C. 201, we said at 
page 211: 


Rail operations of the freight forwarders resemble in many re- 
spects the operations of the Railway Express Companies. 
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And on pages 303 and 304: 


The forwarder in its aspects reflected upon this record lends 
itself most readily to the view that it has characteristics of a com- 
mon-earrier transportation agency. In its general operations it 
is not now subject to regulation under either part I or part II of 
the act. Acme Fast Freight, Inc., Common Carrier Application, 
2M. C. C. 415, 8 M. C. C. 211. Should the rail lines be invested with 
authority to enter into contract or divisional arrangements with 
the forwarder.as a common carrier similar to the present arrange- 
ment with express companies such contracts or divisions should be 
subject to investigation and revision by Federal authority. More- 
over in order to adequately regulate the forwarder it is impera- 
tive that the rates, charges, rules, and practices of the forwarder 
be filed with Federal authority and strictly observed. Either such 
rates or charges should cover the entire transportation, including 
that of the forwarder and the line-haul transportation companies 
under some convenient arrangement for through carriage, or the 
forwarder rates should be established separately to cover only the 
services of the forwarder. See Express Merchandise from Cin- 
cinnati, Ohio, to South, 210 I. C. C. 89. 

It is probable that many of the problems which have arisen 
by reason of the forwarder might be solved under legislation which 
would recognize the forwarder as performing a normal function 
as a transportation agency under Federal regulatory laws pat- 
terned after those governing rail and motor common carriers. 


In Bleich Common Carrier Application, 27 M. C. C. 9, we said, 


at pages 15 and 16, the following: 


The forwarder in its relation to a railroad apparently is a shipper, 
but a shipper of a particular kind. The forwarder is not like an 
ordinary shipper who tenders its own goods to a carrier for trans- 
portation. It merely tenders for transportation freight belonging 
to the general public, which it has accepted and assembled as the 
result of an understanding with many shippers or consignees that 
it will undertake to have the same transported to ultimate desti- 
nations. Its primary characteristic is that of a carrier, and only 
as an incident to its common-carrier obligation does it assume the 
apparent status of a shipper, much the same as any common carrier 
by motor vehicle which accepts a piece of freight for delivery be- 
yond its terminus and forwards the same over the line of a con- 
necting carrier thereby becomes a shipper as to that particular 
transaction. On the other hand when the shipment is moving on 
the truck of the pick-up and delivery operator between the rail 
depot and the store door of the actual consignor or consignee, it 
is being transported on the transportation billing of the forwarder. 
The forwarder considers itself the carrier, but instead of owning 
and operating any vehicle itself to carry out its undertaking to 
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the public, it employs an independent motor-vehicle operator to 
complete its contract with the shipper by performing the actual 
transportation at a stipulated rate per 100 pounds. For this 
part of the through transportation of the goods, it is evident that 
the forwarder is a carrier and not a shipper with respect to both 
the shipping public and the pick-up and delivery motor carrier. 


It will thus be seen that we have frequently recognized that for- 
warders have all the attributes of a common carrier and that they are 
akin to express companies. Express companies are authorized to enter 
into joint rates and divisions with motor carriers under part II and 
with railroads under part I of the act. Under part IV, forwarders are 
subject to substantially the same regulations as carriers which are 
subject to parts I, II, and III of the act, but are denied the right, ex- 
cept temporarily as above indicated, to enter into arrangements for joint 
rates and divisions. In other words, although a forwarder is not called 
a common carrier in part IV, the forwarder is nevertheless regulated as 
such. 

A careful analysis of the so-called joint rates and divisions between 
motor common carriers and forwarders discloses that there has been 
much confusion from a loose use of words. The so-called joint rates in 
practice are not joint rates in the usual meaning of that term. They 
are the price which the motor carrier charges the forwarder for trans- 
porting forwarder traffic. These arrangements take several forms; 
they are subject to private agreements; they have been known in most 
instances only to the parties to the contract. 

This bill would subject these arrangements to the scrutiny of the 
Interstate Commerce Commission. The contracts would be made sub- 
ject to rules and regulations by the Commission. The rules and regu- 
lations which the Commission after this enactment would issue under 
section 403 would be designed to assure just and reasonable and equit- 
able arrangements between a forwarder and motor carriers. The 
Commission would not be called upon to scrutinize every contract, but 
it would have the power to do so in the interest of the National Trans- 
portation Policy. 

We suggest that in lines 2 and 3 on page 2 the words ‘‘rates,’’ 
‘‘charges,’’ and ‘‘divisions’’ be deleted, leaving in the amendment 
only the word ‘‘compensation.’’ The reason for deleting the word 
‘‘divisions’’ together with the words ‘‘rates’’ and ‘‘charges’’ is that 
these terms are very misleading since the arrangements to which they 
would be made to apply would not result in joint rates and there would 
therefore be no revenues from joint rates to be divided. The arrange- 
ment here proposed to be made lawful is merely one of contract between 
the forwarder, on the one hand, and the motor carrier or motor carriers, 
on the other hand, under which the forwarder would pay a price for 
the use of instrumentalities of transportation necessary to enable the 
forwarder to function in compliance with the provisions of part IV. 
There has been criticism of the secrecy as to the contracts or agree- 
ments between the forwarders and motor carriers. It is believed that in 
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this secrecy as to the amount of compensation to be paid motor carriers 
and as to other terms of the agreements, there is a possibility that a 
forwarder with considerable traffic may be able to take undue advantage 
of its strong bargaining position. There is also the fear that secrecy 
as to the agreements may be used to cover up rebates, unjust discrim- 
jnations and undue preferences. Under this bill as we understand it 
the Commission would be given power to-.require that contracts and 
all evidence of agreements and arrangements authorized by the bill 
would be filed subject to public inspection. If there be any doubt that 
the bill would confer such power on the Commission we believe that ap- 
propriate language should be included to confer such power. 
We recommend that S. 797, with these changes, pass. 
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THE PHILOSOPHY OF THE ADMINISTRATIVE PROCEDURE BILLS 


By Joun S. BurcHmore* 


In reviewing any legislation or proposed law, one’s conclusions may 
depend very much on the method or style of approach and vary ac- 
cording to the point of view. 

In this instance there are at least two broad approaches for con- 
sideration of the Administrative Procedure Bill: First, from the broader 
standpoint of political science—the correct and desirable forms and 
procedures of Administrative Agencies as branches of government or 
it may be approached as a matter of present expediency, more or less 
temporary, of how to meet certain dangers and overcome certain bur- 
dens which are violative of broad constitutional rights of citizens. 

And I wish to say further that anyone analyzing or criticizing this 
Bill, in adopting one or the other of these approaches, may be going 
into the matter from any one of at least three personal points of view. 

First is the determined approach of one recognizing that there has 
grown up a great fourth branch of government—added to the Executive, 
Legislative and Judicial branches under the Constitution—the very 
existence of which is somewhat resented as extra-constitutional and in- 
terfering with free enterprise, for which agencies rules of conduct have 
not been fully developed and against whose zeal and activities citizens 
need protection. 

Second, the captious or hypercritical approach, the opposite ex- 
treme of attitude, reflected by adherents or job holders or zealots who 
want no interference and no curbs on their particular agency, and 
with them the sycophants or dependents on any particular agency who 
wish always to spring vigorously to its support and curry favor by 
appearing to give utmost service! Happily the Interstate Commerce 
Commission has no need for or embarrassments from friends of this 
description. 

Third, in between these extremes is the sympathetic approach of 
those having high regard for our government in general or for a par- 
ticular tribunal, with desire to protect everything good in present ad- 
ministrative practices against straight jackets of prescribed methods and 
who feel that the highest success of the work of any agency lies in the 
continued respect which it may enjoy under sound procedures, decent 
restraints, fair definitions and the like. 

Those falling in the last class, I am personally quite sure will plainly 
see that there is great need for general legislation governing adminis- 
trative procedures. As my witness not only that this is true but that 
we have high promise of probable enactment of a Bill, I here call the 
Hon. Hatton W. Sumners, Chairman of the House Committee on Judic- 


iary, author of this paragraph in the Reader’s Digest for September, 
1943: 





* An address by Mr. Burchmore before the Chicago Chapter of the Association 
of I. C. C. Practitioners, on April 6, 1945. 
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One bureaucrat in the Securities and Exchange Commission said 
recently : ‘‘We do make the law. This order supersedes any laws 
opposed to it.’’ Actually the bulk of what in effect are our general 
laws are now being made not by Congress but by bureaucracies. 


ADMINISTRATIVE AGENCIES: The terms ‘‘ Administrative Agencies’’ 
and ‘‘ Administrative law’’ are problem terms in the sense that they may 
be variously defined, are of indefinite scope and very flexible meaning. 
There is even room for debate as to how many different categories 
should be set up for classifying administrative agencies, and as to what 
shall be the basis for classification—functional or departmental, by this 
meaning whether they are to be treated according to the nature of the 
work or performance or according to their place in the set up or chart 
of government, under the three constitutional departments—Executive, 
Legislative, and Judicial. 

Probably the sense in which the term ‘‘ Administrative Agency’’ is 
most commonly used is in the activities of the leading commissions, In- 
terstate Commerce Commission, Federal Trade, Federal Communications, 
Federal Power, Maritime Commission, Securities Exchange Commission, 
and the like. Most, if not all, of these actually perform some purely ex- 
ecutive functions—some largely exercise legislative duties in the tech- 
nical sense—and they have judicial or quasi-judicial functions. 

A second category would doubtless cover such groups as the Na- 
tional Labor Relations Board, the National War Labor Board, the 
Railroad Retirement Board, various claims commissions and tax courts, 
all of which have less of the legislative and probably more of the execu- 
tive functioning. 

Then there are the categories of purely executive bureaus, or sec- 
tions, or divisions which probably include many alphabetical agencies. 

A fourth group, concerning which those opposed to the Administra- 
tive Procedure Bill will probably have much to say, includes some of- 
fices that have very little to do with administrative law and yet are 
parts of the broader field, the various bureaus of the Department of 
Agriculture having to do with aiding and improving farms, etc., the 
Bureau of Standards, the Geological Survey, and what not. 

Altogether, I have seen figures that there are some 400 administra- 
tive agencies in the broader sense, without being too broad, but I do not 
know where the count began or ended. And I note the fact that Sen- 
ator Byrd in remarks on March 8, 1945, referred to 1141 separate agen- 
cies which he said it would be possible for the President to transfer to 
the supervision of Secretary Henry A. Wallace if he is minded to do 
so under the War Powers Act, including the I. C. C., F. T. C., and others 
which the Senator mentioned by name. (His remarks are exceedingly 
important to those of us who would resent and are somewhat fearful 
concerning such transfer of the I. C. C. under a new, unsympathetic 
boss who is entirely unfitted for such overseeing!) 

I have no idea how many or what proportion of the members of the 
Chicago Chapter are practicing lawyers and how many members are 
Class B or laymen practitioners before the Commission. I know some 
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of you are fellow members of American Bar Association and receive 
the A. B. A. Journal and other literature. I present for your accep- 
tance six separate premises for proper conclusions concerning the 
A. B. A. Bill; and I doubt there will be any dissent on any of these 
points: 

1. The Commission Practitioners are fully alive to the public 
need for statutory defining and limiting of procedures and methods of 
administrative agencies in general and would be distressed if by any 
appearance of our national organization should be considered as oppos- 
ing the energetic program of the American Bar Association to enact the 
best possible statute. 

2. The authority, the methods, the policies, the practices and the 
procedures of the Interstate Commerce Commission are fully covered by 
the Interstate Commerce Act, which insures adequate opportunities 
for hearing, and full measure of publicity both as to regulations and 
specific orders. The Bill S. 7 in general requirements would parallel 
or duplicate the specific terms of the Commission statute, and in some 
particulars would conflict with its established procedures thereunder. 

3. There is no demand or desire evidence either by or among carriers 
subject to the Interstate Commerce Act or by the shippers, or among 
practitioners for substantial changes in the authorities, methods and 
procedures now existing under the Interstate Commerce Act and no 
consciousness among carriers or shippers of need for curbing the Com- 
mission, or protecting the public in matters of practice or procedure. 

4. As a matter of fact, there are no important evils to be cured and 
certainly no excesses to be curbed, as regards the procedure of the In- 
terstate Commerce Commission. There is nothing wrong, of any general 
character or which would be removed or the practice improved by the 
provisions of 8. 7 if applied to the Interstate Commerce Commission. 

5. If the general list of active administrative agencies were operat- 
ing under complete statutes defining their procedures in detail, like the 
Interstate Commerce Act, or if others were in fact operating as the 
Interstate Commerce Commission has been operating, there would not 
be agitation or demand for this general administrative procedure bill. 

6. In detail the Bill S. 7 contains various features which might be 
somewhat burdensome or embarrassing if applied to the Interstate Com- 
merce Commission. If the Bill is modified to remove such objections, 
still it will remain a bill that really will not accomplish any important 
purpose as regards the procedure of the Interstate Commerce Com- 
mission. 

In other words, on the whole, the Bill S. 7 would not change the 
methods and general procedure of the Interstate Commerce Commis- 
sion. In particulars it would require certain changes in the Commis- 
sion’s methods, some highly objectionable and others possibly having 
some degree of merit. 

Curiously the ten sections comprising the Bill S. 7 are numbered 2 
to 11, and one wonders what may have been contained in Section 1, 
unless there was simply an error in numbering the initial section of 
Definitions as Section 2. 














857 





MAY, 1945 


























































-eive In the pamphlet supporting the legislation circulated by American 
cep- Bar Association last fall, it is emphasized that the Bill is so drawn that 
the “it applies to functions rather than to agencies.’’ The two main or at 
hese any rate typical functions were then described—(a) the issuance of 
general regulations or rules, having the effect of law; and (b) the is- 
iblie suance of orders adjudicating particular cases. But the definitions in 
Ss of Section 2 of the Bill itself do not give clear expression of that concept. 
any The opening sentence of definition reads: ‘‘ ‘agency’ means each au- 
pos- thority of the government of the United States, other than Congress, 
the the courts, or the governments of the possessions, Territories, or the 
District of Columbia.’’ Then appear exemptions of ‘‘functions’’ which 
the by law expire on termination of present hostilities (or before July 1, 
1 by 1947) and agencies composed of representatives of parties to disputes. 
ities This condensed definition is peculiarly unsatisfactory if we regard 
and “‘authority’’ as to some degree synonymous with ‘‘agency’’ and at best 
allel meaning legal power, denoting the right to act, to command. The Bill 
ome §. 674 under consideration in 1941 contained this comprehensive and 
der. specific definition : 
‘iers **(a) ‘Agency’ means each office, board, commission, independent es- 
ong tablishment, authority, corporation, department bureau, division, or 
and other subdivision or unit of the executive branch of the Federal Gov- 
no ernment and means the highest or ultimate authority therein.’’ 
om- Presumably the present Bill is intended to be fully as broad in its 
ure. application as the former Bill, although most of the highly objection- 


and able features of the three Bills of 1941 have been abandoned, withdrawn 
In- or corrected. 


ral Personally I must confess considerable doubts whether in ten sec- 
the tions of general nature it is possible wisely to define the limitations and 
ion. procedures of all forms of agencies, and rather, whether it is not desir- 
rat- able—indeed essential—that as to the leading or more important agen- 
the cies the procedures should be treated in specific legislation. Is a par- 
the ticular function to be regarded as the same—or only as similar in form 
not —when exercised by different agencies dealing with different branches 
ill. of business or fields of human activity? Uniformity of methods may not 
be be altogether desirable in all branches of government action. My per- 
ym- sonal strong endorsement of S. 7 is only as to its character of a Bill of 
ns, Rights—establishing minimum requirements and minimum restraints. 
ant In detail, I have time only to mention two or three features of the 
m- Bill as applied to the Interstate Commerce Commission. 

There is some question whether, under the terms of Section 5 
the (which is headed ‘‘ Adjudication’’) the so-called Shortened Procedure 
‘is- method of determining formal complaints or the practice of entering 
\is- reparation orders under the Special Docket procedure could be con- 
ng tinued. 

In the same section, paragraph (b) Procedure, is a requirement 
3 which would be unfortunate if applied to the Commission, that the 
1, same officers who preside at the hearing shall make the recommended 
of decision or proposed report, with the further unhappy rule that exam- 


iners conducting hearings shall perform no other duties! 
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Under Separation of Functions in subdivision (c) of Section 5 js 
a provision which strikes at the root of one of the most flagrant abuses 
of some administrative agencies in providing that those performing the 
functions of prosecutors shall not hear or decide cases. The wording 
is too broad as regards the Interstate Commerce Commission and might 
interfere with its proper and satisfactory work. 

Section 6, headed Ancillary Matters, contains in paragraph (d) 
‘*Denials,’’ a provision requiring that prompt notice shall be given of 
the denial (in whole or in part) of any application, petition or other 
request of any person and that such notice shall carry references to any 
further agency procedure available to such person and contain a simple 
statement of the grounds for denial. This is objectionable and unde. 
sirable as regards a large proportion of the denials issued by the Com- 
mission, particularly in procedural matters. The idea has merit as ap- 
plied to orders of denial in situations (particularly contested) where the 
parties are fairly entitled to knowledge of the legal or factual grounds 
for the action taken. 

This same section is being talked about as though it contained a 
joker which would prevent laymen practicing before a commission. I 
feel this criticism is not sound, for in paragraph (a) is clear protection 
of the right of parties to be represented ‘‘by counsel or other qualified 
representative.’’ I am positive the American Bar Association is thor- 
oughly sold on the desirability of the Commission’s special Bar, with 
laymen members. 

The language of the second sentence of paragraph (a) reads: 
‘*Every person appearing or summoned in any agency proceeding shall 
be freely accorded the right to be accompanied and advised by counsel.’’ 
This is in protection of the constitutional right of any person to be ac- 
companied by his lawyer, a counsel qualified to give legal advice, a func- 
tion which no layman should perform. And this sentence in my judg- 
ment is not to be interpreted as limiting the recognition in the previous 
sentence of appearances of other qualified representatives. Certainly 
the point will be cleared up before the Bill passes and I promise my 
personal efforts in that direction. It would be a sad mistake, however, 
to give the impression of distrusting the sponsors of the Bill by imply- 
ing a hidden effort on their part against layman practitioners. 

I mention only one other feature, Section 10 relating to Judicial 
Review. No good reason appears for abandoning. the policy of Congress 
to provide by special statute for review of Interstate Commerce Com- 
mission orders. Any change that may be desirable in rights and methods 
of review of such orders should be considered in connection with the 
amendatory law now having attention by the Committee on Revision of 
Statutory Provisions for Review of Orders of the Interstate Commerce 
Commission, of which Hon. O. L. Phillips of Denver, is Chairman. 

If the Bill becomes law, without exemption of particular administra- 
tive agencies, I expect that in actual practice it will fall far short of 
accomplishing fully the desired objects. We may anticipate future 
amendments to strengthen the law. While objections to the present Bill 
as applied to the work of the Interstate Commerce Commission may be 
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cured by relatively minor amendments, we can only conjecture whether 
such law under such future amendments and strengthening of its pro- 
visions may not prove wholly inconsistent with the orderly performance 
of the quasi-legislative functions of the Commission in regulating rates 
and carrier services. Indeed the hearings on S. 7 may produce important 
changes in provisions not now detrimental to I. C. C. procedure. So 
then, we cannot entirely overlook the question of exemption of the 
Interstate Commerce Commission from the terms of this Bill, if predica- 
ted on the fact that I. C. C. procedures and methods are completely pro- 
vided for in the Interstate Commerce Act and court reviews are available 
under the Urgent Deficiencies Act. 

The McCarran-Sumners Bill deserves endorsement as undertaking 
to incorporate into the statute law of the United States the minimum 
essentials required to achieve certain basic purposes concerning the 
work of all administrative agencies, in other words as in the nature 
of a Bill of Rights protecting citizens under government bureau func- 
tions. The basic purposes stated by the sponsors are (1) provision for 
publicity of administrative law and procedure, (2) a statement of min- 
imum procedural requirements as to the two basic forms of administra- 
tive operation—first, the making of general regulations, and, secondly, 
the adjudication of particular cases, (3) the specification and simpli- 
fication of judicial review, (4) a statement of the common incidental 
procedural rights pertaining to any kind of executive authority, (5) lim- 
itation upon the types of penalties administrative agencies may impose. 
I personally feel that the Bill S. 7 may be greatly improved to accom- 
plish the desired objects, but in essence it should not be defeated or 
weakened. 

I have reason to believe that substantial revision of the language 
may be proposed by the sponsors before, or during the course of, the 
hearings on the Bill before the House Committee. 





Our Honor Roll 


By Epwarp H. DeGroot, Jr. 


Association Members in the Armed Forces of Our Country 


Joseph F. Barbano, (April, 1945 Journav) S. 2/c., is now located at 


the U. S. Naval Armed Guard Center, Armed Guard Office, Brooklyn 
N. Y. 


Put. Claude N. Knox, (April, 1945 JournaL) 34974883, may now be 


addressed in care of Cl. #29, 333 Reinforcement Co., A.P.O. 545, ¢/o 
Postmaster New York, N. Y. 


_ Sgt. Sidney Kraft, (March, 1945 Journa) 32610474, has informed 
us of his present address, which is Cas. Sqdn. A-9, A.P.O. 19362-A, ¢/o 
Postmaster San Francisco, California. 


M/Sgt. John K. Meskimen, ASN 37723550, B, (December 1944 
JOURNAL), is now addressed Hgs. Co., 766th Ry. Shop Bn., A. P. O. No. 
350, Care Postmaster, New York, N. Y. 


Lt. Col. A. M. Stevens, T. C., Army Service Forces (December 1944 
JOURNAL), was inactivated March 13, 1945 and has resumed industrial 
transport practice as of April Ist. 
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Rail Transportation 
By A. Rea Wuuiams, Editor 


No. 28300 Class Rate Investigation, 1939 
No. 28310 Uniform Freight Classification 


Much has been written already about the Commission’s decision 
in these investigations which was released on May 19, 1945. Briefly 
stated, the Commission requires a uniform classification and contem- 
plates that the carriers will indicate to it within 90 days of the date of 
its decision whether they will undertake to submit to the Commission 
for approval a uniform classification applicable throughout the entire 
country. Existing classifications, Official, Southern, and Western, be- 
cause of the difference in ratings on like articles, were found unreason- 
able and in some respects unduly prejudicial. To be used with the 
uniform classification contemplated, the Commission’s report and order 
provides for an interim adjustment between the three major territories 
which, speaking generally, contemplates an increase of 10% in Official 
territory and reductions of 10% in Southern and Western territories 
(east of the Rocky Mountains) for a measure of permanent relief a scale 
of class rates to be applicable in all the territories is prescribed as 
reasonable to become effective along with the uniform classification 
when approved. 

A minimum charge for shipment on less than carload shipments 
moving at class rates was fixed at 75 cents. In some instances the pre- 
vailing minimum charge was 55 cents. 





Uniform System of Accounts 


Division 1 of the I. C. C. issued the following order under date of 
April 7, 1945: 

‘The matter of waiving the provisions of Note B to account 1180— 
Material and Supplies, in the Uniform System of Accounts for Class I 
Common and Contract Motor Carriers of Property, Issue of 1937, (Part 
182 of Title 49, Code of Federal Regulations), relating to the taking 
of inventories of material and supplies during each calendar year, being 
under consideration. 

‘And it appearing, That due to an acute shortage of experienced 
personnel necessary for the taking of inventories of materials and sup- 
ney requests have been received to omit such inventories for the year 

“*It is ordered, That the requirements of Note B to account 1180— 
Material and Supplies, relating to inventory of materials and supplies 
be, and they are hereby. waived for the year 1945.”’ 


—61— 
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Port Townsend Southern R. R. Purchase 


Purchase by R. S. Fox of the railroad properties of the Port Town- 
send Southern R. R. Company has been authorized by the I. C. C. With 
respect to the jurisdiction of the Commission, Division 4, in its report, 
said : 

‘‘The applicant questions our jurisdiction in the premises, and at 
the hearing counsel presented and argued a motion to dismiss the ap- 
plication. The vendor is a carrier subject to the act; and, by under- 
taking to acquire the vendor’s carrier property, adopting the vendor’s 
tariffs, and assuming the obligation to continue the railroad in oper- 
ation, the applicant also has become a carrier. Under the contract, the 
vendor’s line has been operated, subject to our approval, by the appl:- 
eant, or for his account, since January 1, 1945. The provisions of 
section 5(2) are expressly applicable to the purchase by a carrier of 
another carrier’s property, or any part thereof. Moreover, even if it 
be assumed that for the purposes of this application applicant should 
be regarded as a person who is not a carrier, in numerous proceedings 
we have assumed jurisdiction of applications filed under Section 5(2), 
or under the portion of the Interstate Commerce Act in effect prior to 
September 18, 1940, known as section 5(4), by persons seeking to ac- 
quire properties of existing railroad companies and who at the time 
did not have control of any carrier. The wording of section 5(2) in this 
respect is identical with that of former section 5(4) and which it super- 
sedes. Since the wording of the statute was not changed by the enact- 
ment on September 18, 1940, it must be presumed that the construction 
thereof previously adopted by us coincides with the legislative intent. 
See Associated Rys. Co. Acquisition and Securities, 228 I. C. C. 277; 280; 
Minneapolis & St. L. R. Co. Reorganization, 244 I. C. C. 357, 360. Ae- 
cordingly, we are of the opinion that we have jurisdiction, and the 
motion to dismiss is overruled.’’ 





Railroad Interest Charges Savings 


The extent to which railroads are taking advantage of present 
market conditions to refinance outstanding long term bond issues at a 
consequent saving of interest charges is reflected in a compilation of 
refunding operations made from Interstate Commerce Commission 
records. 

Since Nov. 1, the date of the last annual report of the I. C. C. to 
Congress, the railroads have refunded $577,816,000 of long-term bonds. 


The savings in interest over the life of the bonds will be close to $200,- 
000,000. ‘ 





Power Brake Investigation 


Commissioner Patterson of the I. C. C. concluded hearings in No. 
13528 ‘‘Investigation of Power Brakes and Appliances for Operating 
Power Brake Systems’’ on April 18. It was announced at the hearing 


that there would be no proposed report and arguments and briefs were 
waived. 
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Fair Employment Practices 


Chairman Mary Norton of the House Committee on Labor told the 
House Rules Committee on April 25 that her Committee would not 
consider at the present time any amendments to H. R. 2232, the bill to 
create a permanent Fair Employment Practices Commission. Chair- 
man Norton said her Committee would not make the changes in the bill , 
suggested by the members of the Rules Committee. 





Grain Car Investigation 


Senator Reed, of Kansas, introduced a resolution proposing inves- 
tigation by the Senate Interstate Commerce Committee of the freight 
ear shortage in Western States, which, he says, has tied up grain 
movement and resulted in the loss of millions of bushels of grain. He 
charged that both the I. C. C. and ODT have failed to act in this crisis, 
which is imperiling the Nation’s supply of food and feed grains. Hear- 
ings have been held on the resolution. 





Land Grant Rates 


The House Committee on Rules, on April 20, granted a rule permit- 
ting House consideration of H. R. 694, the Boren Land Grant Rate Bill. 
The rule grants two hours for general debate, with the bill subject to 
amendment on the floor. The bill was favorably reported by the Com- 
mittee on Interstate and Foreign Commerce on March 26. 





Missouri Valley Authority Hearings 


Hearings on 8. 555, providing for the creation of a Missouri Valley 
Authority were concluded by a subcommittee of the Senate Committee 
on Commerce on April 27. After the bill has been considered by this 
Committee it will go to the Committee on Reclamation and then to the 
Committee on Agriculture. 





Railroad Antitrust Legislation 


The Legislative Committee of the I. C. C., in a report dated March 
17, and made public by the House Committee on Interstate and Foreign 
Commerce, has approved the enactment of H. R. 2536, the Bulwinkle 
Bill to amend the Interstate Commerce Act with respect to certain agree- 
ments between carriers. The Legislative Committee suggested certain 
amendments to the Bill. The Transportation Committee of the U. S. 
Chamber of Commerce endorsed this bill. 
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Railroad Social Insurance 


Hearings on H. R. 1362, the Railroad Social Insurance Bill, have 
been concluded by the House Committee on Interstate and Foreign 
Commerce recently. The Bill will not be given consideration by the 


Committee until the recording of the most recent hearings has been 
printed. 





Substandard Wages 


S. Con. Res. 11, relating to substandard wages, has been referred to 
a subcommittee of the Senate Committee on Education and Labor. The 
subcommittee are Senators Tunnell, Delaware; Guffey, Pennsylvania; 
Ellender, Louisiana, Ball, Minnesota, and Morse, Oregon. 





Divisions of Land Grant Rates 


An appeal to the U. 8S. Cireuit Court of Appeals for the Eighth Cir- 
cuit has been taken from the decision of U. S. District Judge Hulen 
of St. Louis in the suit of the Missouri Pacific, Frisco, and Cotton Belt 
Railroads against the Baltimore and Ohio, Pennsylvania and New York 
Central Railroads, involving the basis of division of joint revenues col- 
lected on Government traffic. 





Pay of Student Firemen, Hostlers and Switchmen 


The U. S. Cireuit Court of Appeals for the Fifth Circuit, in the 
ease of Walling v. Jacksonville Terminal. Company, has ruled that 
student firemen, hostlers and switechmen, while in training, are not 
“‘employees’’ under the Fair Labor Standards Act, requiring them to 
be paid the minimum wage for training time. The Court held that 
the trainee is a student rather than an employee. The case now goes 
to the Supreme Court of the United States for final ruling. 





Wage-Hour Act Decision 


The Supreme Court of the United States ruled on April 9th that 
an employee may collect the ‘‘liquidated damages’’ provided in the 
Fair Labor Standards Act of 1938 (Wage-Hour Law) for back over- 
time payments even though he has made a private settlement with his 
employer. The Court ruled in two separate cases that such employer- 
employee agreements for payment of back overtime could not be held to 
bar collection of damages in an amount equal to back overtime. In 
a third case the Court ruled that an employee could not collect interest 
on such recoverable damages. Justice Reed wrote the 6 to 3 opinion in 
the three cases. Chief Justice Stone and Justices Roberts and Frank- 
furter dissented. 
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Railroad Antitrust Suit 


The Association of American Railroads and the Western Associa- 
tion of Railway Executives have filed a brief in the United States Dis- 
trict Court at Lincoln, Nebraska, in the Antitrust Suit, stating that the 
commencement of the suit was in itself a violation of the law and in de- 
fiance of an act of Congress. The brief is in support of motions prev- 
iously filed asking dismissal of the action or, alternatively, the elimina- 
tion of all charges as to rate conspiracies and discriminations. Reliance 
is placed on the act of Congress of June 11, 1943 (Public Law 603—78th 
Congress) and WPB Certificate 44, dated March 20, 1943. 





Coal Restriction Threatened 


The Solid Fuels Administration for War recently warned industrial 
consumers and railroads that, unless they stop excessive consumption 
of scarce high grade Northern Appalachian coal and shift to other 
available coals, it may be necessary to restrict their shipments in ac- 
cordance with their essentiality. To avoid having to invoke this drastic 
action, and to encourage purchases of lower grade coals, SFA issued 
an amendment (No. 2) to Regulation No. 27, removing restrictions on 
stockpiling of all grades of bituminous coal produced in the Northern 
Appalachian area. 

Coals affected by removal of the stockpiling limitations are pro- 
duced in mining districts Nos. 1, 2, 3, 4 and 6, in Pennsylvania, western 
Maryland, northern West Virginia and Ohio. Stockpiling limitations 
on high volatile bituminous coal mined in districts Nos. 7 and 8—in 
Virginia, southern West Virginia, eastern Kentucky and Northeastern 
Tennessee—formerly grouped with the Northern Appalachian coals— 
remain in effect, the announcement said. These limitations provide that 
industrial consumers and railroads can carry only a certain number of 
days’ supply in stock. 





Eastern Railroad Cross Ties 


OPA has issued Amendment 2 to Third Revised Maximum Price 
Regulation 216, under date of April 10, 1945, effective April 16, 1945. 

The amendment prescribes the conditions under which commissions 
on Eastern railroad cross ties may be paid by contractors or users. It 
also provides that 5 cents per tie is to be deducted from the maximum 
price listed in previous regulations for 7-foot cross ties, and that the 
maximum prices for narrow gauge ties other than 7-foot shall be the 
same maximum prices as for the corresponding size of 8-foot ties. 





Locomotives Flown to Burma 


The War Department announced on April 24th that eighteen (18) 
5-ton gas locomotives, manufactured at Plymouth, Ohio, and weighing 
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12,000 pounds each, have been flown to Burma. The locomotives were 
built in 92 days and transported by 27 planes after they had been 
knocked down and placed in crates. 





Medal of Honor Award 


The I. C. C., upon recommendation of the Committee on Award of 
Medals of Honor has bestowed a medal of honor upon James P. Tracy 
of Ottumwa, Iowa, a switchman employed by the Burlington. The 
award was made for his rescue of a 13-year old girl from the path of a 
passenger train. 





Railroad Revenues—March 1945 


Based on advance reports from 87 Class I railroads, whose revenues 
represent 81.7 per cent of total operating revenues, the Association of 
American Railroads estimated on April 19 that railroad operating 
revenues in March, 1945, increased 0.4 per cent over the same month of 
1944. This estimate, it was pointed out, covers only operating revenues 
and does not touch upon the trends in operating expenses, taxes, or 
final income results. 

Estimated freight revenues in March, 1945, were more than in 
March 1944, by 2.7 per cent, while estimated passenger revenues de- 
creased 10.0 per cent. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended April 21, 1945 totaled 
864,063 cars. This was an increase above the corresponding week of 
1944 of 25,326 cars, or 3.0 per cent, and an increase above the same 
week in 1943 of 69,900 cars or 8.8 per cent. 

Loading of revenue freight for the week of April 21 increased 17,- 
672 cars, or 2.1 per cent above the preceding week. 

Coal loading amounted to 165,134 cars an increase of 10,883 cars 
above the preceding week, but a decrease of 8,788 cars below the cor- 
responding week in 1944. 





Railway Employees 


Class I railways, excluding switching and terminal companies had 
1,422,041 employees at the middle of March 1945, an increase of 1.59 
percent as compared with the middle of March 1944, and an increase 
of 0.65 percent as compared with the middle of February 1945. 
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Railway Car Journal Bearings Prices 


Establishment of dollar-and-cent ceiling prices for broached rail- 
way car journal bearings, sizes six inches by 11 inches and under, 
with 44 inch lining have been made by OPA. 

The new ceilings became effective May 1, 1945. 

Bearings of the sizes for which dollar-and-cent ceilings are provided 
are babbit lined copper base alloy castings made in accordance with 
Association of American Railroads Specification E-M-511-43, and are 
used principally for replacement in the maintenance of railway cars and 
other rolling stock. 

For straight sales of the bearings, involving no exchange of metal, 
the new dollar-and-cent ceilings are 18.65 cents per pound, f.o.b. pro- 
ducer’s plant in quantities of 7,500 pounds, or more, and 18.65 cents per 
pound plus the seller’s. customary quantity differential for quantities of 
less than 7,500 pounds. 

For sales of bearings in which the producer receives scrap metal 
from the buyer under a conversion or toll agreement, the new ceilings 
are 18.40 cents per pound, f.o.b. producer’s plant, including a maximum 
conversion or toll charge of 5.91 cents per pound where the old bearing is 
returned with lining, and 18.90 cents per pound including a maximum 
conversion or toll charge of 8.03 cents per pound where the old bearing 
is returned without lining. 

Previously, ceiling prices for these bearings were October 1941 
prices adjusted to reflect changes in specifications and metal prices. The 
new dollar-and-cent ceilings are approximately the same as the present 
prices, and make ceiling uniform for all sellers. 





Railroad Labor Executives’ Association Executive Secretary 


A. E. Lyon, President of the Brotherhood of Railroad Signalmen, 
becomes Executive Secretary of the Railway Labor Executives’ Associa- 
tion on May 1, succeeding Julius G. Luhrsen who has become a member 
of the Railroad Retirement Board. 





Railroad Purchases in 1944 


Purchases of fuel, materials and supplies by Class I railroads were 
greater in 1944 than in any years since 1923. Such purchases in 1944 
totaled $1,610,529,000, an increase of $216,248,000, over 1943. Purchases 
of fuel, materials and supplies in 1923 totaled $1,738,703,000. Pur- 
chases increased 15.5 per cent between 1943 and 1944 due to higher 
prices and greater volume. 
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Tax Regulations—Amendments 


The Bureau of Internal Revenue has made public T. D. 5452, amend- 
ing Income and Excess Profits Tax Regulations 103, 111 and 112, to con- 
form to Section 130 of the Revenue Act of 1943, relating to credit for 
taxes of foreign countries and possessions of the United States. 





Western Red Cedar Piling Prices 


Specific dollar-and-cent maximum prices for western red cedar 
piling, on a lineal foot basis, have been established by OPA. 

The new ceiling prices became effective April 19, 1945. 

Previously ceilings for western red cedar piling were those pro- 
vided for the most comparable western red cedar pole meeting Amer- 
ican Standard Association specifications. This method of pricing, how- 
ever, was difficult for some sellers, OPA said, because a large portion 
of piling sold was short heavy piling for which no exact equivalent ex- 
isted in the specifications for A.S.A. poles. 

The action provides uniform ceilings for piling of all principal 
specifications and eliminates the necessity of applying to OPA for ap- 
proval of ceilings for this product when sizes cannot be matched. 

The new prices, which have been carefully checked against the 
prices provided by the old method, OPA said, will cause no change in 
the realization of operators. 

The shipping weights to be used in calculating transportation 
charges are established at 38 pounds per cubic foot, which is approx- 
imately the figure used for partially seasoned red cedar, the condition 
in which most western red cedar piling is sold. 

This action also makes these two minor changes in the western red 
cedar pole and piling regulation : 

(1) A seller who establishes a delivered unit price will be required 
to show on his invoice the point of origin, destination and freight rate 
only where the estimated weights set up in the regulation are used. 
Previously, invoices had to show the addition for transportation as a 
separate item. 

(2) A method of pricing poles with an incised area longer than 
six feet is provided. No provision for extended incising was provided 
previously because it was not believed that purchasers would require 
incising of more than six feet. Now, however, some purchasers are 
specifying extended incised areas in connection with full-length treat- 
ments. The amounts that can be charged now for that service corre- 

‘spond to those allowed for the incising of red cedar poles to be pressure 
treated. 





Transportation of Explosives 


Division 3 of the I. C. C. has issued an order dated April 20, 1945 
further amending the regulations for transportation of explosives and 
other dangerous articles. 
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W. D. Beck Returns to Car Service Division 


Chairman W. C. Kendall of the A. A. R. Car Service Division made 
the following announcement on April 14: 

‘*Effective April 16, 1945, Mr. W. D. Beck, who retired some months 
ago as District Manager of the Car Service Division at Chicago, has 
agreed to return to service for a temporary period at our urgent re- 
quest as Assistant to Chairman, Car Service Division. 

‘‘Mr. Beck will be located at 59 East Van Buren Street, Chicago, 
and his duties will include distribution among the Chicago lines of box 
ears flowing through that gateway in response to orders of the Car Serv- 
ice Division. He may also be directed to handle such specific open 
top assignments as circumstances warrant. 

‘‘He will relieve, for return to his Washington duties Mr. L. M. 
Betts, who has temporarily been in charge of this work.’’ 








Motor Transportation 
By J. Ninian BEALL, Editor 


Inter-Carrier Competitive Rates 


Inasmuch as few rate cases are now detached from the influence 
of inter-carrier competition, members of the Commission’s Bar will find 
much available material, conveniently assembled in a new publication 
entitled ‘‘The National Transportation Policy and Inter-carrier Com- 
petitive Rates,’’ by S. Chesterfield Oppenheim of the staff of George 
Washington University. 

A copy is available in the library of the Commission. The pub- 
lishers are the Evangelical Press, Harrisburg, Pa. 

The author has undertaken to reconcile the various parts of the act 
by breathing the National Transportation Policy into the various rate 
making provisions of the composite tome. The author has carefully 
handled his material and given much evidence of painstaking research. 
Numerous Court and Commission decisions are analyzed and references 
to the legislative history abound in the foot notes. 

The author follows the orthodox practice of praising the Commis- 
sion, cites other writers who have done likewise, and then, having 
given adequate assurance of respect, he suggests that the Commission 
has treated the National Transportation Policy as an ‘‘also ran.’’ He 
finds that the Commission has shown little, if any, appreciation of its 
obligations and duties under the Policy and that the Commission has 
drifted inconsistently on a ‘‘case to case’’ basis. This criticism is con- 
nected by the author, with the practice of the Commission of deciding 
eases involving important principles on inadequate records made by 
adversary parties, instead of conducting its own investigations. 

The book is a handy reference to useful material and with the pro- 
spective early return of competitive warfare, the practitioner can very 
easily plagiarize enough from it to prepare what would appear to be 


a learned brief on a subject which has many characteristics of a flying 
jib without a halyard. 





Reparations—Motor Carriers 


Senator Wheeler, Chairman of the Senate Committee on Inter- 
state and Foreign Commerce, has introduced S-864 to amend the Inter- 
state Commerce Act and to enable shippers to recover reparations from 
motor carriers. The effect of the bill would be to place motor carriers 
on the same basis as rail carriers in connection with reparations. 
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Fair Labor Standards Act 


The United States Supreme Court has held that an employer may 
not compromise an employee’s claim for liquidated damages in connec- 
tion with wages payable under the Fair Labor Standards Act. The 
case was Brooklyn Savings Bank v. O’Neil, No. 445, decided April 9, 
1945, 89 L. ed. 876. 

Under the facts of the case the employer sought to settle with the 
employee by compromising the wages claimed and upon the employee’s 
waiving the claim for liquidated damages. The court ruled that it would 
be contrary to the public interest to permit the employee to waive the 
rights conferred by statute either with respect to wages or liquidated 
damages. There was no dispute as to the hours worked and the court 
did not pass on the rights of the parties to compromise a dispute but 
merely barred their right to compromise a claim for money where no 
dispute as to the hours was involved. While the question was not passed 
on, it does not appear from the decision that compromise of bona fide 
disputes with respect to amounts due would be affected. 

A second question was presented involving the right of the em- 
ployee to recover interest on the amounts due. However, the court held 
that the provisions for liquidated damages were in lieu of interest. 





Forwarder-Carrier—Joint Rates 


The Commission has expressed opposition to Senate Bill 797 and 
House Bill 2764 which would authorize joint rates between forwarders 
and motor carriers. The present temporary provisions for joint rates ex- 
pire May 16th. Forwarders and interested motor carriers are en- 
deavoring to secure the passage of additional temporary legislation, ex- 
tending the joint rate provisions for another year'in order to work out 
a permanent plan. To a substantial extent freight forwarders have 
a relationship to the motor carrier industry similar to that occupied by 
the Railway Express Agency in connection with railroads. However, 
both the trucking industry and the railroads are divided in their views 
with respect to the operations of forwarders. 

Subsequent to the adverse report by the Commission, 8-962 and 
HR 3038 were introduced to extend for one year the operation of joint 
rates. 

H. R. 3038, as reported, was passed. The bill was signed by the 
President on May 16th. It is Public Law 60, 79th Congress, 1st Session. 





Common Carrier Restrictions 


In the Hancock Truck Line case the Supreme Court had before it 
the question of power of the Commission to limit the service of a com- 
mon carrier to a particular class of shippers. In a decision handed down 
April 23rd the Supreme Court disposed of the case but did not dispose of 
the issue. 
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Freight Forwarder Regulation 


By Gites Morrow 
General Counsel, Freight Forwarders Institute 


Legislation to Amend Section 409 of the Interstate Commerce Act. 
Bills to Extend Present Section Introduced. 


Senator Wheeler and Representative Lea introduced identical bills 
(S. 962 and H. R. 3038) on April 25, 1945, providing for an extension 
beyond May 15, 1945 of the authority contained in section 409 of the 
Interstate Commerce Act for freight forwarders and motor common 
carriers to operate under joint rates. 

The bills each provided for a twelve month extension of the present 
section 409. However, the House Committee on Interstate and Foreign 
Commerce, meeting in executive session on April 27th, reported fav- 
orably bill H. R. 3038 with an amendment providing for an extension 
of nine months instead of one year. This would continue the present 
joint-rate authority until February 16, 1946. 

The bills for extension of present joint-rate authority were intro- 
duced after it became evident that there was insufficient time to give 
proper consideration to more permanent legislation regarding the re- 
lationship between forwarders and motor carriers before May 16th, when 
present section 409 was scheduled to expire. 

In reporting the House bill, H. R. 3038, to Congress, Chairman Lea 
of the House Committee stated (Report 466): ‘‘In view of the com- 
plexity of the problems involved, and the lack of adequate time, this 
legislation is proposed to preserve the existing status with a view to 
formulating permanent legislation during the period of further ex- 
tension.’’ The Report also contained letters from the Secretary of War 
and the Office of Défense Transportation endorsing the bill for extension. 

The short bills were designed to maintain ‘‘status quo’’ pending con- 
sideration of bills H. R. 2764 and S. 797, to which reference was made 
in the April issue of THE JourNAL. The comments of the Interstate 
Commerce Commission on such bills were submitted to the Congression- 
al Committee with a letter dated April 16, 1945. A majority of the 
Commission expressed opposition to the passage of the bills as drawn, 
and recommended instead an amendment to section 408, which provides 
authority for so-called ‘‘assembling and distribution rates.’’ The amend- 
ment to such section, proposed as an alternative approach to the prob- 
lem, would strike from the present section the following language : 


‘and others who employ or utilize the instrumentalities or services 
of such common earriers under like conditions, . . . if such difference 
is justified by a difference in the respective conditions under which 
such instrumentalities or services are employed or utilized.’’ 


A minority of the Commission, in a separate expression, concurred 
in the conclusion as to the desirability of amending section 408, as 
above indicated, but did not agree that such amendment should be urged 
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upon Congress at this time. The minority recommended the passage of 
bills H. R. 2764 and S. 797, with a slight amendment, stating that: ‘‘H. 
R. 2764 (S. 797) is a constructive proposal and will, we believe, remove 
many of the difficulties which have been so troublesome.’’ 

Bill H. R. 3038, as reported, was passed by the House on May 7th, 
and by the Senate on May 15th. It was signed by the President on 
May 16th, becoming Public Law 60, 79th Congress, Ist Session. 


Freight Forwarder Insurance for Protection of the Public—Docket 
Ex Parte 159 Effective Date Postponed 

The I. C. C. has again postponed the effective date of the order of 
October 11, 1944, in Docket Ex Parte No. 159, prescribing insurance reg- 
ulations for freight forwarders. The extension, granted by order of 
April 27th, fixes the effective date of the regulations as July 2, 1945. 
By another order in the same proceeding, dated April 27th, the Com- 
mission received for filing, after the expiration of time provided in rule 
101(e) of the Rules of Practice, a petition filed by the Freight For- 
warders Institute for stay of the order of October 11, 1944, and for re- 
opening, rehearing, and reconsideration. 

The petition of the Institute stated that the request for stay of 
order and for reconsideration, etc., was made necessary because of the 
interpretation placed upon the provisions of Rule 2(b) of the regula- 
tions by Division 5. Rule 2(b) relates to insurance by freight forwarders 
covering public liability and property damage resulting from motor 
carrier operations within terminal areas. 








Freight Forwarder Application Proceeding 

A report and order, upon reconsideration, has been issued by the 
I. C. C., Division 4 in the application proceeding of Judson-Sheldon 
Corporation, Docket FF-75. The order is dated April 18, 1945 and will 
take effect on June 22, 1945. 

The services of applicant are confined solely to the handling of ex- 
port and import freight. The permit application of this company was 
originally dismissed for want of jurisdiction under Sections 402(a).(5) 
and 402(c) (2) by order of Division 4 dated August 31, 1943. The pro- 
ceeding was subsequently reopened and a further hearing was held. 
In its report on reconsideration the Commission found that, except as 
to its operations which are confined to the terminal area in which it 
operates, applicant’s operations from inland points are those of a freight 
forwarder subject to part IV of the Interstate Commerce Act. Because 
applicant is a wholly owned subsidiary of National Carloading Cor- 
poration, the application as to such operations from inland points was 
denied. The application insofar as it relates to operations conducted 
within terminal areas, was dismissed. 


Application For Authority to Qualify as a Self-Insurer Denied 

The I. C. C. by order dated March 28, 1945, has denied the applica- 
tion of Barre Forwarding Co. for authority to qualify as a self-insurer 
under the provisions of Section 403(c) and (d) of the Interstate Com- 
merce Act and the regulations of the Commission issued pursuant thereto. 

















Water Transportation 


By R. Granvitte Curry, Editor 


1. C. C. DECISIONS 


Isolated and Sporadic Non-Exempt Operations of Carrier Handling 
Exempt Bulk Oil Shipments and Performing Exempt Towage for 
Other Carriers, Inadequate Basis for “Grandfather” Rights 
—Bulk Oil Exemption Not Lost by Transportation of 
Incidental Cans and Occasional Drums on Decks 
of Barges—General Towage Not Shown. 


Division 4 in No. W-115, Chotin and Pharr, Inc., Contract Carrier 
Application, decided April 14, 1945, denied the application of Chotin 
and Pharr, Inc., for authority under the ‘‘grandfather’’ clause to con- 
duct operation as a common or contract carrier by water in the per- 
formance of towage on the Mississippi River and its tributaries and 
the Gulf Intracoastal Waterway from New Orleans, La., to points in 
Texas. The Commission found that applicant had been engaged almost 
altogether in transporting bulk oil shipments exempt under section 
303(d) of the Act and performing towage for other carriers exempt 
under section 303(f)(2), and that ‘‘Isolated and sporadie non-exempt 
operations such as these herein do not entitle applicant to authority un- 
der the ‘grandfather’ clause.’’ 

The Commission overruled the contention that the transportation 
on the decks of the oil barges of ‘‘essential discharging equipment, or 
empty cans or cans filled with petroleum products, admittedly inci- 
dent to the movement of liquid commodities in bulk, or an occasional 
drum of paint or grease’? made the exemption inapplicable, citing 
Koch-Ellis Marine Contractors, Inc—Ezxempt, Section 303(e), 250 
I. C. C. 43, 46. 

The Commission found that while applicant’s principal business was 
the towage of oil barges loaded and empty, its service ‘‘was not volun- 
tarily so limited as it solicited other business.’’ The Commission pointed 
out, however, that ‘‘no non-exempt towage has been performed other 
than in the three instances in 1941, as above described.’’ In finding 
against applicant’s contention that general towage rights were war- 
ranted by its showing of holding out, the commission said: 


‘* Applicant urges that the commodities and transportation actually 
towed should not be regarded as determinative of its carrier status 
but that we should give consideration to its holding out to handle 
all traffic offered. In the proceedings cited, however, it was shown 
that the carriers had engaged in a comprehensive towage service 
which included the transportation of diversified commodities, in- 
cluding transportation which would be subject to regulation if 
it were not for our general orders of exemption. The bona fides of 
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an applicant’s operations depend on the representative character of 
the transportation performed.’’ 


Commissioner Porter dissented. In his view, all the circumstances 
and history of the applicant justified granting the rights to towing gen- 
eral commodities ‘‘on the Mississippi River from St.. Louis to New 
Orleans and up the Ohio River to its confluence with the Cumberland, 
and up the Cumberland River as far as Nashville, Tenn.’’ 





Operations of Two Affiliated Companies Found to Constitute Single 
Service—Only One Certificate Issued—Common Carrier Status 
Determined—Certificate Covers Operations on Great Lakes, 
Except on Lake Ontario, No Operations Having Been 
Performed on the Latter—Interruption of Service 
As Result of Request of W. S. A. Not Fatal. 


In No. W-769, The Copper Steamship Company Contract Carrier 
Application, decided March 31, 1945, Division 4 found the Copper 
Steamship Company, one of two affiliated companies applying for 
rights under the ‘‘grandfather’’ clause, to be entitled to a certificate to 
continue operation as a common carrier by self-propelled vessels and by 
non-self-propelled vessels with the use of separate towing vessels in the 
transportation of commodities generally between ports and points on 
Lake Superior, Lake Michigan, Lake Huron, Lake Erie, and inter-con- 
necting and tributary waters. 

The Commission found that the two affiliated companies had the 
same corporate officers and directors who owned all of the outstanding 
stock of the two companies; that, although separate books of account 
are maintained, the operations are ‘‘under joint control and manage- 
ment, and are so involved with each other that they constitute a single 
service.’’ Holding that multiple authority is not contemplated by sec- 
tion 309, the Commission found that a certificate should be granted to 
only one of the companies. 

The Commission concluded that the operation of applicants has 
been and is that of a common carrier, in view of the number of ship- 
pers, commodities carried, their willingness to serve anyone, ete. 

While applicant sought authority to serve points on all the Great 
Lakes, the Commission found that they were not entitled to rights on 
Lake Ontario because they have not operated on that lake. Interrup- 
tion of service by applicants as a result of requisition by the War Ship- 
ping Administration was found not to be a bar to ‘‘grandfather’’ rights. 





Contract Carrier Status Following Decision in American Range Lines 
Case—Applicant’s Operations Restricted to Ports Not Served 
By Common Carrier Affiliates 


In a second report on reconsideration Division 4 reversed its prev- 
ious finding in No. W-514, Baltimore Insular Line, Inc., Contract Car- 
rier Application (decided April 23, 1945), that applicant is a common 

















United States Supreme Court Action 


By Cuarence A. Mmuer, Editor 


The Supreme Court of the United States, at its Session on April 
93, announced the following action: 


Appeals in I. C. C. Cases—Motor Carriers 


In No. 448—United States and I. C. C. v. Hancock Truck Lines, 
Inc., and No. 449—Regular Common Carriers Conference v. Hancock 
Truck Lines, Inc., the Court held that a statutory three-judge court, sit- 
ting as U. S. District Court for the Southern District of Indiana, er- 
roneously reversed an I. C. C. order on a point as to which the carrier 
had acquiesced in its petition for reconsideration by the I. C. C. The 
Court also held that the period for taking appeal from a final decree 
of a statutory three-judge court is sixty days, and that a single judge 
has authority to allow an appeal from such a decree to the Supreme 
Court of the United States. 


Union Solicitation on Company Property 


In No. 226—Republic Aviation Corporation v. National Labor Re- 
lations Board, and in No. 452—National Labor Relations Board v. Le 
Lourneau Company of Georgia, the Court sustained two decisions of the 
National Labor Relations Board supporting the right of employees to 
solicit union membership and distribute literature on company property. 


Federal Employers’ Liability Act 


In No. 24—Herb v. Pitcairn et al., and in No. 25—Belcher v. Louis- 
vile & Nashville Railroad Company, the Court held to be erroneous the 
decisions of State courts to the effect that actions brought under the 
Federal Employers’ Liability Act were not ‘‘commenced’’ within the 
two-year period provided by that Act when such suits were brought in 
a court without power to proceed to final judgment and not transferred’ 
to a court having jurisdiction until after expiration of the two-year 
period, in those cases where State law or practice directs or permits 
transferral actions to courts having jurisdiction. The Court also held 
that an action is ‘‘commenced’’ under the Act when process is adequate 
to bring in the parties and start the case on a course of judicial handling 
which may lead to a final judgment without issuance of new initial pro- 
cess. 


Basing Point Price System 


In No. 680—Corn Products Refining Company v. Federal Trade 
Commission, and No. 559—A. E. Staley Manufacturing Company v. 
Federal Trade Commission, the Court held the manufacturers’ basing 
point price systems to be in violation of the Clayton Act as amended by 
the Robinson-Patman Act. 
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Georgia Rate Conspiracy Case 


In No. 11 original—Georgia v. Pennsylvania Railroad Company et 
al., the Georgia Rate Conspiracy Case, petition of the carriers for re- 
hearing was denied. 


The Court granted petitions for writs of certiorari in the following 
Cases : 

No. 1000—Thompson v. Texas Mexican Railway Company, involving 
the question of jurisdiction of a State court of suit by lessor railroad 
to terminate trackage contract with lessee railroad when the latter is in 
reorganization under Section 77 of the Bankruptcy Act. 

No. 1006—Keeton v. Thompson—a suit for damages for death of 
conductor in switching crew as result of fall from coal ear. 


The Court denied petition for writ of certiorari in No. 1091—Baden. 
hausen v. Baetjer, in which the lower court held that a first mortgage 
bondholders’ committee of subsidiary railroad in a reorganization pro- 
ceeding, which had been authorized by the Interstate Commerce Con- 
mission, is not entitled to a court order prohibiting underlying bond- 
holders’ protective committee from representing and acting for first 
mortgage bondholders of the subsidiary despite the fact that a conflict 
of interests exists between various bond issues, where the work of the 
underlying committee is substantially completed, and its activities re- 
sulting in advantage to the first mortgage bondholders. 


On April 30th the Court set May 28 as adjournment day ‘‘ unless 
otherwise ordered,’’ and ordered the closing of hearings. It will meet 
on May 7th to hand down opinions, and will then recess until May 21. 


The Court ruled that a person who has been denied a patent has 
the right to bring a suit in a Federal district court. 


The Court denied the BLFE a review of its unsuccessful suit against 
the use of supplemental crews on the North Shore trains of the Chicago 
North Shore & Milwaukee Railroad during a 1941 labor dispute. 
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carrier, and held instead that it is a contract carrier. After describing 
applicant’s operation, the Commission said that it is ‘‘very similar’’ 
to that of applicant in American Range Lines, Inc., Contract Carrier 
Application, 260 I. C. C. 362, where, with the three members of the di- 
vision dissenting, the entire Commission found the applicant in that 
ease to be a contract carrier. That decision was held to be controlling. 

The Commission said that applicant as a contract carrier ‘‘may 
only handle commodities in lots of 500 tons or more for not more than 
three shippers on any one voyage.”’ 

In considering the question of dual operation under section 310 of 
the Act, the Commission pointed out that applicant is operated under 
common ownership with Bull Steamship Line and Ericsson Line, Inc., 
both of which have been granted certificates to operate as ‘‘common 
carriers’ between certain ports on the Atlantic and Gulf of Mexico 
coasts. The Commission found that the requirements of section 310 
would be met if in addition to the limitation above-mentioned as to 
commodities and shippers applicant were confined to ports other than 
those which its affiliates had been authorized to serve, and the certificate 
was so restricted. 











Bills Introduced In Congress 
By Cuarence A. Mier, Editor 


Freight Forwarders 


S. 926—To amend Section 409 of the Interstate Commerce Act 
by striking out the words ‘‘thirty-six months’’ wherever they appear 
therein and inserting in lieu thereof the words ‘‘forty-eight months”’; 
to Committee on Interstate Commerce. 

H. R. 3038—To amend Section 409 of the Interstate Commerce Act 
by striking out the words ‘‘thirty-six months’’ wherever they appear 
therein and inserting in lieu thereof the words ‘‘forty-eight months’’; 
to the Committee on Interstate and Foreign Commerce. 


Grain Cars 


S. Res. 115—To provide for an investigation by the Committee on 
Interstate Commerce of the Senate of all phases of the grain ear sit- 
uation; to the Committee on Interstate Commerce. 


Highways 


H. R. 3036—To provide for the construction and operation by the 
Federal government of a new system of superhighways and airports for 
national defense in time of war or other emergency, ete. ; to Committee 
on Ways and Means. 


Land Grant Rates 


H. Res. 231—To provide for immediate consideration of H. R. 694— 
the Boren Land Grant Rate Bill; reported by Committee on Rules and 
referred to House Calendar. 


Motor Carrier Act—Amendments 


S. 864—To amend the Interstate Commerce Act; to Committee on 
Interstate Commerce. 

[Provides for damages (reparation) from motor carriers and freight 
forwarders. | 


Railroad Retirement Act—Amendment 


H. R. 3026—To provide for crediting active service in the armed 
forees of the Dominion of Canada for purposes of the Railroad Retire- 
ment Act of 1937, as amended; to the Committee on Interstate and For- 
eign Commerce. 
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Railroad Social Insurance 


H. Res. 232—Providing for the printing of an additional 1,000 
copies of Part I of the hearings on H. R. 1362—the Railroad Social In- 
surance Bill; to the Committee on Printing. 

H. Con. Res. 49—To provide for the printing of an additional 1,000 
copies of Part II of the hearings on H. R. 1362—the Railroad Social 
Insurance Bill; to the Committee on Printing. 


Rivers and Harbors 


H. R. 2923—To establish a Columbia Valley Cooperative Authority ; 
to the Committee on Rivers and Harbors. 


Taxation 


S. 832—To repeal the Automobile Use Tax; to the Committee on 
Finance. 

H. R. 3001—To provide that the tax upon the use of motor vehicles 
shall not be applicable after July 1, 1945; to the Committee on Ways and 
Means. 





LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroot, Jr. 
Chairman, Memorials Committee 


George T. Atkins, M-K-T Railroad Company, 1506 Railway Ex- 
change Building, St. Louis, Missouri. (5-12-45) 


Amos A. Betts, Chairman, Arizona Corporation Commission, Phoe- 
nix, Arizona, died at Queen of Angels Hospital, Los Angeles, California 
on May 7th. 


A. 8. Clay, Atlanta Attorney, and President of the Southeastern 
Pipeline Company, was killed in an airplane crash on April 14th at 
Morgantown, W. Va. 
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BOOK REVIEW 


The National Transportation Policy and Inter-Carrier Competitive Rates. By S. 
Chesterfield Oppenheim. Harrisburg, Pa.: The Evangelical Press. Pp. IX, 140 


By Tue EpiTor-1n-CHIEF 


In this book the author has given thoughtful and scholarly consid- 
eration to the difficult problems of competitive rate regulation as be- 
tween the various carriers, and makes suggestions as to the affirmative 
application of mandates of the national transportation policy declared 
in the Interstate Commerce Act. 

The author is S. Chesterfield Oppenheim, a member of the faculty 
of the George Washington University Law School, Washington, D. C. 
He is the author of ‘‘Cases on Trade Regulation’’ (1936), ‘‘Recent 
Price Control Laws’’ (1939), and a contributor to legal periodicals. In 
a foreword by American Trucking Associations, Inc., it is pointed out 
that since the enactment of the Transportation Act of 1940 motor car- 
riers, in common with the railroads and the water carriers, have been 
confronted with numerous problems in respect to competitive rate reg- 
ulation and that in view of the differences of opinion, the dearth of 
recent studies on the subject, and the need for ‘‘objective research,’’ the 
American Trucking Associations, Inc., requested Professor Oppenheim 
to undertake this study. Aside from bearing the cost of the project and 
initiating the study, the American Trucking Associations stated that it 
assumed no other obligation and agreed with the author that he would 
be accorded complete freedom in making this study. 

The subject of the book is timely and important because no doubt 
following the war emergency the problem of dealing with rates as 
between the various modes of transportation will severely test the abil- 
ity of the Commission satisfactorily to administer the Act. The book 
frankly recognizes the indefinite character of the standards which the 
Commission must follow, but emphasizes the declaration of the national 
transportation policy of the Congress as set forth in the Act and the 
importance of ‘‘whole act’’ interpretation in the light of this declara- 
tion. 

There are five chapters of the book. The first deals with the legis- 
lative history of the declaration of national transportation policy. 
Chapter II deals with the declarations of policy as guides to statutory 
interpretation. In this chapter much stress is laid on the recently de- 
cided case of Eastern-Central Motor Carriers Ass’n. v. United States, 


321 U. S. 194, as indicating the paramount necessity of taking into - 


account the declaration of the national transportation policy. The Su- 
preme Court in that case, it is pointed out, based its decision ‘‘upon an 
analysis of whether the Commission had acted in accordance with the 
standards set forth for its guidance in the National Transportation 
Policy.’’ The specific issue was as to the validity of proposed motor 
common carrier, volume minimum rate schedules on linoleum for the 
purpose of meeting rail competition between certain points. The Com- 
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mission had disapproved a proposed motor carrier minimum of 30,000 
pounds because of the physical impossibility of loading this quan- 
tity of linoleum into a single truck and because of the absence of any 
showing that operating economies would result when so large a mini- 
mum involved a truckload and a fraction of another truckload. The 
motor carriers contended unsuccessfully before the Commission that 
they were entitled to adopt rates to meet rail competition ‘‘regardless 
of whether the higher minimum could be carried at relatively less cost 
than a smaller amount on which the rate was higher.’’ The author noted 
as significant the reference by the Court to the ‘‘over-all National Trans- 
portation Policy’’ and the holding that the Commission’s decision was 
erroneous in that it was based on the principle ‘‘that only upon a show- 
ing of reduction in operating costs may a volume minimum rate be 
found reasonable and not unduly discriminatory.’’ This decision is 
repeatedly cited and relied upon in arriving at the conclusions set forth 
in the book. 

In Chapters ITI and IV the author states his conclusions as to the 
Congressional intention concerning cvordination of inter-carrier com- 
petitive rates and makes an appraisal of the Commission’s task in this 
respect. Much study has obviously been given to these subjects. In 
this connection the author warns of possible misconceptions as to preser- 
vation of inherent advantages of the various forms of transportation, as 
to the movement of traffic factor, and as to the anti-preference proviso. 
He deals with the ‘‘fallacy of permitting sharing of traffic by equalizing 
advantages and disadvantages,’’ and with ‘‘fears of overemphasis upon 
railroad regulation precedents. ”’ 

In the final chapter the author undertakes to recommend measures 
which he believes will enable the Commission more satisfactorily to 
perform the tremendously difficult task entrusted to it as in effect ‘‘a 
coordinator of competing modes of transportation.’’ He insists that 
since the passage of the Motor Carrier Act of 1935 ‘‘it has become mani- 
fest that the recasting of the administrative processes of railroad regu- 
lation in accommodation to the more exacting statutory demands of 
transport coordination veritably requires a renascence of the agency’s 
fundamental thinking and of its approach to the consideration of inter- 
carrier competitive situations.’’ 

While recognizing the splendid record of the Commission, the au- 
thor leaves no doubt as to his opinion that various improvements should 
be made in the administration of the Act in accordance with the national 
transportation policy. He recommends further expansion of the Com- 
mission’s research activities, the building of adequate records in inter- 
carrier rate coordination proceedings, with increased participation by 
the Commission in this respect, the maximum use of cost data practicable, 
and greater explication in the Commission’s reports so as to indicate 
not only essential findings and conclusions of the Commission but its 
reasons. 

Regardless of whether his conclusions are fully accepted. Professor 
Oppenheim’s book is believed to deserve careful consideration. 












Meetings of Regional Chapters 


District No. 1 Chapter 


J. R. MacAnanny, Chairman, 150 Causeway Street, Boston, Mass- 
achusetts. 


Chicago Chapter 


Wallace T. Hughes, Chairman, General Attorney, Chicago, Rock 
Island & Pacific Railway Company, 1025 LaSalle Street Station, Chi- 
cago, Illinois. 


Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 
District of Columbia Chapter 
Joseph C. Colquitt, Chairman, Tower Building, Washington 5, D. C. 
Meets at the call of the Chairman. 


Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10.30 of the day of 
the luncheon so that reservation can be made. 


Michigan Chapter 


Edmund M. Brady, Chairman, 2280 Penobscot Building, Detroit, 
Michigan. ° 


Metropolitan New York Chapter 
A. C. Welsh, Chairman, 66 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 
Minneapolis Chapter 
(Ninth District Chapter) 


Walter L. Sewrey, President, Andersen Corporation, Bayport, 
Minnesota. 


Meets: 6.00 P. M. Second Tuesday of each month, Y. M. C. A., 
Minneapolis. 





N. B.: Members within each of the several districts may at their own expense with 
the ‘ee of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JourNaL.) 
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Pittsburgh Chapter 
Roy S. Kern, Chairman, Coal, Coke & Iron Ore Committee—C. F. A., 
836 Wabash Building, Pittsburgh 22, Pennsylvania. 


Meets: 7.30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 


R. F. Walker, Chairman, T. M., Spreckels Sugar Company, 2 Pine 
St., San Francisco, California. 


Meets: Commercial Club, San Francisco, California—quarterly. 


Southern California Chapter 


L. H. Stewart, Chairman, 354 South Spring St., Los Angeles, 
California. 





COMMISSIONER BARNARD SPEAKS AT DISTRICT OF COLUMBIA 
CHAPTER MEETING 

A well-attended Juncheon meeting of the District of Columbia 
Chapter of the Interstate Commerce Commission Practitioners Asso- 
ciation was held at the Ambassador Hotel on April 26, 1945, with Mr. 
Joseph C. Colquitt, President, presiding. 

The feature of the meeting was a speech by Commissioner George 
M. Barnard. As a recent appointee to the Commission, the members 
of the chapter were anxious to meet him and were highly pleased by his 
address. 

He emphasized the importance of the Practitioners before the Com- 
mission in aiding it to discharge its difficult duties under the Act, but 
interlarded his remarks with many humorous comments. 

He took occasion to pay appropriate tribute to the late President 
Roosevelt and concluded his address with deeply moving references to 
the world conflict and the importance of an enduring peace. 

Commissioner Barnard has two sons in the armed services. One 
was a prisoner in a German camp at the time of the luncheon meeting 
but has since been liberated. 





New Michigan Chapter Formed 


On Thursday, April 5th, at a luncheon meeting in the Book-Cadillac 
Hotel, Detroit, a group of members met for the purpose of forming a 
Michigan Chapter. Mr. Edmund M. Brady, attorney-at-law, member of 
the firm of Matheson, Dixon & Brady, 2280 Penobscot Building, was 
elected Chairman. Mr. Clarence Athanson, National Transportation 
Counselors, First National Bank Building, Ann Arbor, Michigan, was 
elected Secretary of the Chapter. On May 25th the newly created Chap- 
ter held its second meeting. Wilbur LaRoe, Jr., Esquire, Washington, 
D. C., former President of the Association of I. C. C. Practitioners, ad- 
dressed that meeting. Mr. LaRoe’s speech will appear in the June issue 
of the JouRNAL. 
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COMMUNICATION FROM PITTSBURGH CHAPTER 
To Be Or Not To Be 
F. M. GarLanp* 


Sometime ago, a gentleman named Shakespeare wrote those famous 
words ‘‘To be or not to be,’’ and verily they have remained a question 
ever since. More recently quite a few young men have worried over 
2 B or not 2 B, for Uncle Sam often changed it to 1 A! Perhaps, then, 
I am justified in wondering whether or not I, and many of my fellow 
practitioners before the Interstate Commerce Commission, will turn our 
Class B certificates face toward the wall. I like that certificate. It is 
dated August 12, 1929, and signed by George B. McGinty, Secretary. 
I don’t want to lose it. Is it to be or not to be taken away from me, and 
that is the question. 

The problems of today that confront the entire membership of our 
Association also involve some 140,000,000 other people in the United 
States, although most of them do nothing about it. So long as we have 
such a large figure in mind, let me digress a moment. A certain clever 
chap set out to demonstrate the effect of a single atom breaking loose 
from its parent element. He put a little bit of radium on the underside 
of a wire projector; the radium in its slow disintegration expelled atoms 
of helium (alpha rays) ; these rays struck phosphorescent zine sulphide 
applied in the bottom of the small instrument, and the result was the 
production of brilliant flashes of light. With the pupil of the eye di- 
lated by remaining in a darkened room ten minutes, or with the natural 
night adjustment, this novel instrument serves a useful purpose. The 
activated points of light resemble continuous miniature roman candles 
and Fourth of July bomb explosions. One milligram of radium would 
produce for hundreds of years about 136,000,000 scintillations per sec- 
ond! 

Isn’t it too bad that we can’t activate a substantial number of these 
140,000,000 people as easily and as simply as the little gadget works, 
so that more and more Americans would break away from their parent 
group and do a little scintillating on their own. 

Instead of a five cent cigar (and that slogan has been outmoded not 
only in price but in quantity) how can we impress the great general 
public that what we need, and need now, is legislation which will be 
helpful in promoting a sound national transportation policy, laws that 
will keep private ownership as one of those things belonging to America 
as we know it and what has made America the greatest country in the 
world. 

The Pittsburgh Region Chapter may not have an individual pro- 
gram. We don’t know; and we wonder if we can improve it. It could 
be that this review of our schedule will bring forth remarks from other 





* Chairman, Legislative Committee, Pittsburgh Region Chapter, General Traffic 
Manager, Pressed Steel Car Company, Inc. 
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Chapters as to their discussions. In the March, 1945, issue of the 
JouRNAL on Page 641, an abbreviated item records Mr. Donley’s topic 
listed for our meeting of March 26. Mr. Donley’s discourse is not elab- 
orated on here as a very fine article on the subject of Bill 8S. 7 was 
printed in the March JournaL (Pages 598-606.) 

The Pittsburgh Chapter is not content to stop at merely consider- 
ing or listening, nor do we imply that other Chapters gather for a bit 
of smoke and a bit of a lecture. Following Mr. Donley’s treatment of 
Administrative Procedure Bills, 8. 7 and H. R. 1203, we did something 
about it. The following resolution was adopted: ° 


RESOLVED, That the Pittsburgh Region Chapter recommend 
to the Executive Committee of the Association of Interstate Com- 
merce Practitioners that the national organization oppose the en- 
actment of administrative procedure legislation unless the Inter- 
state Commerce Commission is made exempt from the application 
thereof, or if this be not possible, that provision be made that the 
said Commission be permitted to retain the right to determine its 
own procedure including the regulations as to who should be per- 
mitted to appear before it, for the following reasons: 

The Commission, created by Congress in 1887, has had nearly 
sixty years experience in the administration of the Interstate Com- 
merce Act, amendments thereto, and other laws, during which time 
it has developed its own regulations with respect to its procedure 
and practice before it, which have been generally satisfactory to 
all parties appearing before it and to the public as a whole. 

The Commission’s regulations have been improved from time 
to time as changed conditions made same necessary. 

There is ample precedent for exempting the Commission, as 
this was done in legislation before previous Congresses. 

Non-lawyer practitioners, namely, those designated as Class B 
Practitioners before the Interstate Commerce Commission Bar, 
who have rendered valuable service in the presentation of matters 
before the Commission for many years prior to and since the es- 
tablishment of its Bar, should not be denied the right to appear as 
Counsel; and control of the qualifications of persons appearing be- 
fore the Commission in a representative capacity should be left 
as it is now, in the hands of the Commission. 

And be it further 
RESOLVED, That copies hereof be sent to the President and 
Executive Secretary of the Association at Washington. 


A brief report was also given by the Legislative Committee, furnish- 
ing information on other legislative bills, namely, H. J. Res. 7; S. 92; 
S. 572 and H. R. 1387; S. 337, S. 450, H. R. 2536; S. 556; S. 82; H. R. 
1290; H. R. 694; S. 81, H. R. 413, 1272, 2041, 2406; S. 47; S. 356; S. 432 
and H. R. 761; H. R. 55; 8. 492 and H. R. 2281; H: R. 449; H. R. 121, 
335, 336, 369, 437, 750, 1102 and 1362; and S. 21. 
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We could not pass by H. R. 1362 (Railroad Retirement-Social Se. 
curity Bill) without comment. The National Industrial Traffic League 
Legislative Committee has written a later report on this measure, and 
the Pittsburgh Chapter Legislative Committee has since advocated fur- 
ther watchfulness on the measure, because of the tremendous effect it 
would have if passed in its present state. 

S. 21 provoked attentive consideration because it deals with deferred 
maintenance on railroads in connection with federal taxes, proposing 
to grant relief, sought by carriers, from a situation that is inequitable so 
far as the railroads are concerned. 

As of the Saturday before our meeting (March 26) 3,884 bills 
and resolutions had been introduced in the 79th Congress. Of these, 766 
were introduced in the Senate and 3,118 in the House. We tried to 
cover only those bills that would come within the scope of our Organ- 
ization. 

The Pittsburgh Region Chapter of the Association of I. C. C. Prae- 
titioners is proud indeed that its roster includes Mr. William W. Collin, 
Jr., your President and Chairman of the Executive Committee; Mr. 
Charles Donley, your Secretary; Mr. John Wilharm, your Chairman 
of the Nominating Committee, and Mr. John B. Keeler, President of the 
National Industrial Traffic League. This is a rare honor, and their 
wise counsel is our good fortune. 

We welcome comment and correspondence from other Chapters. 




















Davis H. Bagley, (B) Commercial Agent, 
Mississippi Export Railroad Company, 
Moss Point, Mississippi. 

Victor J. Bartolomo, (B) T. M., L. W. 
Minford & Co., Inc., 120 Wall Street, 
New York 5, N. Y. 

Edward C. Beaubien, (B) T. M., The 
De Vilbiss Company, Corner Detroit 
& Phillips Avenue, Toledo 1, Ohio. 

Hamilton Burch, (A) 205-207 McKay 
Building, Valdosta, Georgia. 

Roderick B. Cassidy, (A) 514 State 
Building, San Francisco 2, California. 
A. Paul Chayet, (A) tg oo Jersey 

Avenue, Brooklyn 7, 

Joseph G. Cooper, (A) mines Steel 
Co., 701 East Third Street, Bethlehem, 
Pennsylvania. 

Walter T. Cooper, (A) 619 Washington 
‘“G & Trust Bldg., Washington 4, 

John A. Duncan, (A) 1669 Union Com- 
merce Building, Cleveland 14, Ohio. 

Gail R. Gordon, (B) T. M., Container 
Corporation of America, 430 West Ohio 
Street, Chicago 10, Illinois. 

Paul R. Grunewald, (B) 724 Harvard 


List of New Members* 


Avenue, North, Seattle 2, Washington. 


John Samuel Hinton, (A) P. O. Box 808, 


Norfolk 1, Virginia. 

Robert H. Jones, III, (A) 1669 Union 
Commerce Building, Cleveland, Ohio. 

Harry Krieger, (A) 31 Clinton Street, 
Newark, New Jersey. 

Edward B. Landis, (A) Court Square 
Building, Springfield, Massachusetts. 
James E. Maxwell, (B) Baltimore & Ohio 

Depot, Pittsburgh, Pennsylvania. 

Milton Miller, (A) 227 Fourth Street, 
Lakewood, New Jersey. 

Ira D. Pruitt, (A) Livingston, Alabama. 

R. H. Parrette, (B) T. M., Davis-No- 
land-Merrill Grain Co., 1240 Board of 
Trade Bldg., Kansas City 6, Missouri. 

Robert G. Reed, (A) Stinson, Mag, 
Thomson, McEvers & Fizzell, 201 First 
National Bank Bldg., Kansas City 6, 
Missouri. 

Horace W. Shoemaker, (B) Traffic De- 
partment, Socony-Vacuum Oil Co., 
Inc., = Broadway, New York 4, N. Y. 

Edwin W Sowin, (A) One North La 
Salle Street, Chicago, Illinois. 

Charles Swan, III, (A) Mandeville, Buck, 
Teeter & Harpending, 521 Robinson 
Building, Elmira, New York. 


REINSTATED AS MEMBERS 


John M. Hickson, (A) Yeon Building, 
Portland, Oregon. 

Adrian A. Spears, (A) 307 Majestic 
Building, San Antonio, Texas. 

Harvey A. White, (B) Gen’l. Mgr., Red 
River and Gulf Railroad, Long Leaf, 
Louisiana. 





* Elected to membership in May, 1945. 


Charles H. Winslow, (B) T. M., Kala- 
mazoo Chamber of Commerce, 316 
Commerce Building, Kalamazoo 12, 
Michigan. 








